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ART. I.— ON THE PLAN AND OBJECT OF THE SOUTH-WESTERN 
LAW JOURNAL AND REPORTER. 

It was in consequence of the supposed desire of the mem- 
bers of the legal profession, to see a Journal established in the 
South- West, devoted to their peculiar wants and interests, that 
a circular was addressed to various points in this, and the 
neighboring States, proposing the establishment of such a pub- 
lication. The prompt and friendly encouragement which the 
proposed undertaking has received from those members of the 
Bar and Bench to whom it was made known, has given hope 
that it will meet with such support and patronage, as will en- 
sure its permanent establishment and general utility. The 
plan and objects of the South- Western Law Journal and Re- 
porter, may be referred to the following heads: 

1. The first department will embrace within its range, what- 
ever may be deemed of general interest to the Bar and Bench 
of the South- West; discussions of legal and constitutional ques- 
tions; reviews of celebrated cases; biographical sketches of 
eminent lawyers and judges; and original essays on law and 
legislation. 

2. The second department under the title of the Reporter, 
will contain reports and abstracts of the decisions oif the 
Supreme^ Court of Tennessee, soon after the opinions are de- 
livered; abstracts and digests of the decisions of the various 
States, usually included under the title, South- Western States, 
as they come to hand; together with summary notices of re- 

VOL. I. — ^NO. I. 1 



Plan and i^fjeet of ik$ Law Journal. 



cent Ameiioan and Engliih deoUdonfv ^hen they may be of 
such nature as to be of general interest to the profemon, or 
Have a direct bearing upon the interpretation of our laws; and 
•noh reports and sketches of iniereHing ca»e$^ as may be fluv 
nished oy contributors, or obtained in the periodicab, before 
tiiey are published by the regular Reporters. 

8. The third department will emlHrace all that may not be 
contained in the other two; including notices of law publica- 
tions; criticisms UDon their plan and contents; a list of recent 
publications, together with an occasional review of such works 
as may deserve praise or censure; and intelligence and mis- 
cellany. 

It will be the object of the conductor of this Journal^ to ex- 
hibit in all its pages, a spirit of manly independence and per^ 
feet impartialitv; remembering that the weliSure of societv, and 
the diipxity ana honor of the profession to which he belongs, 
must always depend upon the perpetuity of our free institu- 
tions, and upon the eternal principles of truth and Justice. 

The necessity and utility of such a Journal, cannot be more 
plainly exhibited than by a moment's reference to the innumer- 
able sources of legal learning in the United States. It has 
been little more than half a century since the first volume of 
American Reports was published; now there are not less than 
six hundred volumes of Reports of the proceedings and ^deci- 
sions of American judicatures. Add to this, the great number 
of volumes of Digests, Commentaries, Elementary Works, 
Codes and Treaties, together with celebrated eases, which 
have from time to time been given to the world, and it will be 
seen that an American Law Library will contain at least one 
thousiind volumes, costing not less than 16000. 

Add to this ike immense field of UgUlatian^ afibrded by about 
twenty-seven or twenty-eight independent sovereignties, which 
are yearly pouring forth volumes of enactments, changing 
and modi^ng the principles of law as heretofore practised, 
and the difficwiy ana almoH imposMilUy of eVery professional 
man keepmg pace with such a rapid march of legal learning, 
will be more ftilly appreciated. In order to oblate the ex- 
pense and difficulty or keraing up with the legal leamh^ of 
the age, Digests, Codes, Commentaries, and especially Law 
Journals, haye been resorted to, for the purpose of placing, as 
early as possible, the changes and n^ocufications of law-— es- 
pecially such as «are made by tnodemjudicial legisktium — ^with- 
m the reach of those, whose time and means will not permit 
them to procure all the works and Reports that may be pub- 
lished. Formerly, indeed, fifiy or an hundred English elemen- 
tary wodcs constituted a good Advocate's Library; for then the 
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9U9i6m ^ Jbmricm Jkno, whlob hat been enmfted on the 
Common aiid OivU Iaw» aiul which can oidy be found loatte^ 
through the immenae number of American Law Boolu, had 
not grown info a tangible form. But now, if the American 
student would know the law— 4he oommoii too— of our countrvt 
he mutt not dhly^give his days and his nights to the perusal'* 
of CokCf HalCf Blaokstone, Starkie and Ohittv, but ne must 
have followed up the learned decisions of Marshallt Story,* 
Kent, Jay, Ellsworth, and a host of other lunflnaries of the 
law, through the thousand and one volumes of American 
Reports. 

It was the growing necessity of our situation-^arising from 
peculiar institutions, and other wants and interests— which 
gradually brought forth the able and learned works of Reeves, 
Storv, Kent, Greenleaf , Beck, Lieber, Tucker and others, whose 
wor Ks have, to some extent, supplanted the old English text 
books— the vade mecums of our profession. But tEese can- 
not supply the place of the reports of tiie recent decisions, 
which are crowding upon us frmn* every quarter of our union, 
giving as many va^ing aspects to points of law, as the reflec- 
tions of the kaleidoscope. To supply a substitute for all these 
decisions, is one of the objects of the Xaw Journal. 

The Law Reporter ffloston,) the Law Magasine, (Philadel- 
phia) and the western Law Journal, (Cincinnati,) are all able 
and well conducted work% and admirably adapted to the wants 
of the profession. But it is humbly conceived, that the pecu- 
liar wants and interests of the South-Westem States caD for 
the establishment of a /oiimal, which should be the organ of 
pommunicatiqiji between the members of the profession, and 
should be the channel through which important decisions, in 
the South-Westem Judicatures, might be made known to the 
professional reader. 

It is not expected that this Journal will be enabled inunedi- 
ately to assume that variety and that character, which would 
make it pomniensurate witn the wants of the South-Westem 
States; but it is proposed to give it Uiat varietv and charac- 
ter, as flur as the foUroMfft and contributions. In the way of 
reports and sketches, which we may receive from the friends 
of our Journal in those States, may enable us to do. 

***The eonterMtion wm tbont Ameriota Judges and Ametiotn Zitwt a&d 
every one eeemod to know end moet highly to reepeot Judge Story end Chen- 
eellor Kent i end In regerd to Judge Story, a moet ardent wfih wee expreeeed to 
aee him In Bnglend. When I nid to Lord Denmen (Chief Juetioo of Kn»* 

land)thetlwMdelii' * ^ 

go to you,** ho eaid, ^ 
poure out ite wetere 



lighted to eomo to the fountain of oommon law, ^* We mnet 
, ^^for your Judge Story hae found the living epring. and 
re moet liberally.**— Jlfr. imKnV JUl<«r ptmi% KngkntU 
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The Editor is aware that the talents and energies of the 
Bar generally, and especially in the South-West, are mainly 
exerted in the channels of profitable litigation, or in the stir- 
ring contests of the political arena, which lead more directly to 
wealth and to honor; and that it is with difficulty a Lawyer^ 
whose hours are taken up by briefs and clients, or a politician, 
whose chief bliss is centred in the applause of the multitude, 
can turn aside from his chosen path, to write an article for a 
Law Journal. It is, therefore, a source of gratification and 
encouragement, that so many members of the Bar and Bench 
have promised their co-operation and assistance, by furnishing 
original contributions for this Journal. It was witii much dif- 
fidence that the responsibility of conducting such a publica- 
tion was assumed by the Editor, and he ^as induced to do so, 
principally from the expectation that he would receive the aid 
of many men, *^of severe studies in jurisprudence; willing to 'de* 
vote their days and nights to the mastery and improvement of it 
as a great science^ ana looking only for that fame which comes 
ofdevotionr 

ART. II.— SOUTH-WESTERN REPORTS AND REPORTERS. 
TENNESSEE. 

Judge Overton published two volumes of the Reports of 
Decisions of the Supreme Court of Tennessee,, in the years 
1813-17, including cases decided from November, 1791, to 
June Term, 1815, under the title of Tennessee Reports. In 
1814, Judge W. W. Cooke published a volume^ under the title 
of Cooke's Reports, including the cases decided in the Supreme 
Court, from 1811 to 1814, which were not included in Judge 
Overton's Reports. It also contained the decisions of the 
cases decided by the Federal Court of West Tennessee. 

In 1818, Judge Haywood published three small volumes of 
Reports, numbered in a series with his North Carolina Reports, 
numbers 3, 4 and 5, which contain the cases decided from 1816 
to 1818; which were followed by a volume of cases, by Judge 
Peck, decided from 1822, to 1824. 

No other cases were reported in Tennessee, until 1827, 
when a small volume of cases was published by Geo. S. Yer- 
ger and John S. Martin, containing cases from 1825 to 1828. 

These eight volumes of Tennessee Reports contain many 
important decisions, and are much quoted in our Courts, and 
but few copies are to be found in the market. These Reports 
were the publications of individual enterprize, and it will be 
seen, did not embrace full and complete Reports of all the 
cases decided. 
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In I83I9 the Legislature of Tennessee made provision by 
law for the publication of the Decisions of the Supreme Court, 
and this duty was assigned to Geo. S. Yerger, Esq.* who for* 
nished the profession with ten volumes of well arranged Re- 
ports of the DecisionSy from the year 1828, to the year 1837. 
In these ten volumes, a vast amount of the law of Tennessee 
is to be found. R. J. Meigs, Esq. published, as the Reporter, 
a volume of reports of cases decided from the year 1837 to 
1839, which has justly received much commendation from the 
bar, for its excellent arrangement. Since that time, two vol- 
umes have been added to our Report's, by W. H. Humphreys, 
Esq., Attorney Greneral and Reporter, and the third is in the 
course of publication. These three volumes contain impor- 
tant decisions, which have settled many important questions 
as to the laws of Tennessee. 

GEORGIA. 

There has never been any provision by law, in the State of 
Georgia, for the publication of the decisions of her Judica- 
tures, and but three volumes have been placed before the 
public, by individual enterprize. 

Judge Charlton, in 1824, published a volume of the Deci- 
sions of the Superior Courts of this State. 

In 1837, Mr. Dudley published a volume of Reports of cases 
decided by the Superior Courts from 1831 to 1833, which was 
followed in 1838, by a volume of Decisions from 1811 to 1837, 
by R. W. Charlton. Several amusing, and seemingly verita- 
ble sketches of trials and court-house scenes have been pub- 
lished under the title ot^Oeorgia Scenes and Sketches^ which 
would be quite as welcome a volume to many of the4)ar, as 
a volume of Reports. 

ALABAMA. 

In 1829, Henry Minor, Esq. published, under the patronage, 
and by the authority of the State, a volume of cases decided 
by the Supreme Court of that State, as the Alabama Reports, 
extending from the year 1820 to 1826, which was followed by 
three volumes of Reports, from 1827 to 1831, by Mr. Stewart. 
B. F. Porter, Esq. added nine volumes to the Rieports of Ala- 
bama; his five &st volumes under the name of Stewart and 
Porter^s Reports. To these has been added one volume by 
Mr. Lindslay, as the State Reporter, under the title of Ala- 
bama Reports. 

This duty has recently been assigned to the Chief Justice, 
and two Ajssociate Justices of the Supreme Court, and one 
volume, entitled Alabama Reports, (new series) has appeared. 
From the high character of C. J. Collier, and Judges Ormond 
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have been made in our Courts^ on doubtful points of law; on 
points, arising often under circumstances, and in a state of so- 
ciety totally unknown to those to whom we had heretofore 
looked as the fountains of legal learning and wisdom. 

To show under what disadvantages many of the early 
decisions in the south-west were made, I quote the lan- 
guage of Mr. Justice Catron, in the celebrated case of the 
State vs. Foreman, a Cherokee, in reference to the opinion of 
the Court in the case of Holland vs. Peck: PecKs R. 151. 
*'It matters little what language the Court used in that opin- 
ion, given at a time and place where aid from not a single book 
on the stihject xoas had^ 8 Yerg. R. 333-4. 
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Criminal Courts Nashville^ December Term^ 1843. 
The State vs. The RETAn.ERs. 

To retail spirituous liquors in less quantities than a quart is a misdemea- 
nor, punishable by fine and imprisonment. 

This was a question of law, reserved by his Honor, Judge 
Turner, for argument as to the power of the Court to make 
imprisonment a part. of the punishment for the offence of re- 
tailing spirituous liquors. 

Altan, Attorney General^ and A. Emngf amicus curicR^ con- 
tended, that under the act of 1779, N. & C. Digest, p. 506, 
it was not indictable to retail liquor, but that a quitam action 
for $125, was the only restraint imposed upon peraons, not 
tavern keepers, who should retail spirituous liquors: 9 Yerg. 
R. 353. The act of 1811, N. & C. p. 508, provided that no 
person should keep an ordinary, a house of entertainment, or 
a house where spirituous liquors are retailed, without a li- 
cense, and then for the first time the keeping of a tippling 
house "became an indictable offence:" 9 i erg. 850. 4 Nott 
& McCord, 332; and accordingly our whole practice shows, 
that from 1811 to 1831, indictments were always framed 
against the tippling-house, and not for a single act of retail- 
ing. The act of *23, merely added some other requisites, in 
order to entitle the applicant to obtain a license, to keep a 
tavern, and (an inseperable privilege up to that time) retail 
spiritous liquors. 

By the act of '31, N. & C. p. 510, the tavern system was 
changed, and a license was granted to every applicant who 
desired to sell liquors, upon the payment of $25. This license 
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thus granted, then became a pro/iibition upon the rest of the 
community not obtaining license, and according to the princi- 
ples of the common law, it would have been, and was indict- 
able and punishable by fine and imprisonment, to retail spirit- 
uous liquors without a license. Dwarris on Stat. 677: 1 Russ 
on Cr. 48; and even if mistaJ^en on this point, we contend that 
under the act of *32, which contains a general prohibitory 
clause, it would have been indictable as a misdemeanor, and 
punishable as at common law. Dwarris on Stat. 680. 1 Russ. 
on Cr. 45 and 48. 

2. We contend that the acts of '31 and '32, repeal the acts 
of '11 and '23 in toto. See Meigs' R. 237, and 10 Pickering, 
37; and upon the authority in Meigs' R. 237, the act of '32, 
so far as it prohibits the sale of liquor, is in force, and to retail 
spirituous liquors would, under that act, be indictable and 
punishable by fine and imprisonment, UTdess the act of 20th 
January, 1838, took away the power of imprisonment. That 
act, sec. 2, says: that ^'so much of sec 2, act 1811, as limits 
the fine to five dollars, is hereby repealed," and thus instead of 
a restraining^ it is an enabling act 

3. The general rule laid down, as to the construction of 
statutes, is, that where an ofience is created by a statute, and 
in the same section a punishment is prescribed, then no other 
can be inflicted; but where a new statute prescribes a punish- 
ment for an offence already existing, and punishable in a dif- 
ferent way, then the new punishment is only cumulative^ and 
the old is not taken away: 2 Burrow's R. 805, 832. Dwarris, 
C79. 7 Term Rep. 620. 1 Kent. Com. 4. 1 Russ. Cr. 48. 

If then the offence of retailing was known to the law pre- 
vious to the act of 1838, and was punishable by fine and im- 
prisonment, then the new punishment is only cumulative. 

But they have had this question of repeal more directly be- 
fore them in Massachusetts: See 17 Pick. 80. They there de- 
cide on a statute similar to ours, that in order for one penal 
statute to repeal the power given under another, and former 
act, that there must be express words repealing the former, or 
the implication must be almost irresistible: as for instance, 
they must revise the whole subject matter, alter the character 
of the offence, and its punishment, before it would be a repeal 
by implication. These principles are also substantially recog- 
nised in Dwarris on Statutes, 673. 

But it is said that the intention of the Legislature in the body 
of this act is manifest. 1st, that they did not understand the 
2d section of the act of 1811, to be repealed; and 2d, that they 
intended only to punish the offence by a fine. 

We admit the first proposition, and deem it unimportant 

2 
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what they thought on that nibject, as their nippoiition could 
not alter the law, and their action was but a nullity. See 5th 
New Hamp. Rep. We deny the 2d pnq;KNiition m tata. It 
may be true that the Legislature thought the power of im- 
prisonment had not been previously given, and that they did 
not intend to give the power by this act; but this is a very dif- 
ferent matter from supposing that by that act* they intended 
to take away a previous jg^ant of power. 

Messrs. if. H. Ewing, Thos. H. Fletcher, Reid, FuUmer and 
Williams, argued against the power of the Court to imprison. 

TuBHXR, Judge; iSttx hearing long and able arguments on 
each side of the question, delivered an opinion, of which the 
following abstract is given: 

The act of 1779, was the first prohibiting the retailing (tf 
q)irituous liquors, without a license; but uncfer this act it was 
not indictdl>le to retail liquor, as it only gave a penalty of tlSS, 
to be recovered in a quitam action; and the penalty and the of- 
fence being in the same section, no other punishment could be 
inflicted. 

In 181 1, it was provided, that **any person who shall keep an 
ordinary, house of entertainment, or retail spirituous Uquors, 
without a license, in less quantities than was allowed by the 
act of 1779, shall be liable to indictment for keeping a tippling- 
AotiM, and to be fined from one to five dollars:^ and the act of 
1628, reqtdred the applicant for license to keep a house of en- 
tertainment, first to prove that he was a man of good moral 
character; but did not change the punishment infiicted by ^e 
act of 1811. Thus we have seen, that until 1881, the law 
prohibited the retailing of spirituous liquors, in quantities less 
than a quart, to all persons, except the keepers of houses of 
entertainment But in 1831, the Legislature passed a law 
throwing off tlwreBtrictibn, and granting to any person what- 
ever, a license to retail spirits, upon the payment of 125: and 
the act of '82 prcihibited all persons whatsoever, from retailing 
spiritous liquors, without a ucense. 

Tlius it Wl be seen, that the acts of 1881 and '82, chtoged 
the tavern tyitem^ which had existed under the acts of 1811 
and '28, and the former, being enactments on the same subject, 
wholly repugnant to, and inconsistent with, those of 1811 and 
^8, operate as a repeal of thenv Dwarris on Stat 81. This 
is more evident, fh)m the fact that under, the acts of 1811 and 
'28, a right to retail liquors followed, as a consequence of the 
liceme to keep a tavern; while by the act of 1882, *^o keeper 
of a tavern, or any o^er person," was permitted to retail 
liquors, without a specicd license therefor. See Meigs' R. 268. 
r^er V9. State. 
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Asnopimiihment itpreMiibed in the aoti of '81 and 'S9« it 
becomes a question to ascertain how a. violation of those acts 
wastobe punished. It is a principle well settled, that when- 
everastatute commands* or forbids the doinff of a thing with- 
out prescribing a punishmentt a dolotion of that statute is a 
misdemeanor, punishable byjEM or mprifonman/, or both. 
Dwarrison Stat 88. 1 Russ. on Cr. 48. Hence we conclude, 
that under the acts of '81 and '8d, which prescribe no punish- 
ment, the ojfsnce qf reiaUkig liqubrM wUhout a Ztosnss, In 
ouantities lesstlum a (juart, was, according to the principles of 
we ccMnmon law, pumahaibk by fine and impriionmenL 

It remains now to be seen whether the act of January '88, 
took away the power of imprisonment, under the acts of '81 
and '82. In the case of Dyer vi. the State, the Supreme Court 
have decided that the act of '88 did not operate as a repeal of 
the act of 1883. Meigs' R. 268. The act of '82 has there- 
foe never been repealed* and hence, at the time of the pas- 
sage of the act of w, it was a misdemeanor to retail q>intu- 
ous UqwHTs, in quantities less than a quart, without license, and 
was punishable by fine and imprisonment Of course then 
the act of '88, created no new offence, and that vart of the 
second section which says that, persons convictea of the of- 
fence of retailing spirituous liquors, shall be fined at the dis- 
cretion of the Court, as in other cases of misdemeanor," is to 
be considered cumulative. It does not take away anv punish- 
ment, but extends the power. It is a rule of law, that when 
a new statute prescribes additional punishment to an offence 
already in existence by another statute, such punishment is 
merely cumulative, and does not take away the former pun- 
ishment See 17 Pickering's R. 82; 2 Humphreys' R. 818. 

It Is contended by those who oppose the power of the Court to 
inflict this punishment, that the Legislature of 1887-8, did not 
believe that that act would authorise imprisonment, and that 
they did not suppose that the act of 1811, had been repealed; 
but itiB immaterial what they may have thought, for any sup- 

Csition which may have been entertained by them, could not 
ve been the law. If they passed a law having an eff*ect not 
Intended by them, it is for me Legislature to apply the remedy, 
and not for the Court 
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Supreme Court of Tennessee^ December Term^ 1843. 

ANDREW m'aULY» ADMINISTRATOR VS. CAROLINE LOCKHART. 

The fact that a party may fonn the opinion from looking at the docket, that 
his cause will not be reached on a particular da^, and therefore makes no pre- 
paration for hiB trial, is no ground for a new tnal. ^And the fact that a wit- 
ness may have been a female, whose constant attendance in the Court-house 
would have been very inconvenient^ does not aUer the cate. 

This was an action against the Administrator for services 
rendered the intestate, during her last illness. The attendant 
physician proved, that Miss Lockhart was the only white per- 
son in attendance on deceased, during her sickness; that he 
had always seen her there, when he called; that he was there 
often twice a day, and sometimes at night, and that there were 
plenty of slaves in the house to attend on her, and that he fre- 
quently left prescriptions with medicine for deceased. There 
was a verdict for $95 75 cts.; and the defendant below moved 
for a new trial, on his affidavit, that he could prove by Ann 
Murray, on another trial, that Miss Lockhart was not entitled 
to any thing; that said Ann Murray was frequently at the house 
of the deceased during her sickness, and always saw Miss 
Lockhart there, but that she was always at her own work, 
making dresses; that she never saw her do any thing for Ann 
McAuly, except to call a servant, and that there were a plenty 
of servants in the house, and that Caroline's services were not 
necessary, and that she heard the deceased tell her she did not 
want her services. He further made affidavit, that witness 
was a woman of family, residing in the town of Gallatin, near 
th^ court-house; that it would have been very inconvenient for 
her to have remained in the court-house, and that having 
looked at the docket in the morning, he did not think the cause 
would be reached on that day; that when the cause was called, 
he despatched a constable for said witness, but that before she 
could get into the court-house, the evidence had been closed, 
and the argument ordered to be commenced. Ann Murray's 
affidavit w^aCs read, confirming these statements. 

/. /. White, for appellant. 

MeigSj contra. 

Green J. We think that the defendant below has given no 
better reason for the absence of his witness, than might be 
given in the case of any witness who might have important du- 
ties at home to perform. The fact that a party may form an 
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opinion from looking at the docket, that his cause will not be 
reached on a particular day, and therefore makes no prepara- 
tion for the trial, is no reason for setting aside a verdict. 

The evidence of the absent witness, i[ it had been admitted, 
ought not to have changed the verdict. The intestate was an 
aged lady, sick, and confined for two months under medical 
treatment, and there was no white person in the house to wait 
on her, or to administer medicines, except Miss Lockhart, and 
although there may have been servants in the house, they could 
not read the prescriptions, and were unfit to attend upon a sick 
lady, without the presence of some white person. Judgment 
affirmed. 



GEORGE 8. YERGER VS. FELIX R. RAINS. 

•^A contract, which is invalid by the law of the place where made, is held 
to be invalid in all other places, where it may be drawn in qncstion. 

A contract for the sale of slaves inuodaced into the State of Miisissippi, as 
merchandize, since the first of May, 1833, is invalid and void, bv the laws of 
Mississippi, and being so invalid and void, it will be held invalid and void in 
Tennessee.*^ Hence, trover will not be sustained in Tennessee, to recover the 
value of a slave thus sold in Mississippi. 

This cause was argued at the last term of the court, but 
continued until the present'term to await the final action of 
the Court of Mississippi upon this sul^ject. The principles in- 
volved in this case were ably discussed by 

E. H. Ewinff ^ /. CampbeUy Esg^s. for plaintiff— and by 

F. B. Fogg, Esq. for the defendant. 

The facts and circumstances of this case are fully set forth 
in the able and learned opinion of the court, delivered by 
Judge Reese, which has been reluctantly abridged, on account 
of its length. 

Reese J. This is an action of trover, brought by the plain- 
tiff, a citizen of the State of Mississippi, against the defendant, 
the Sheriff of Davidson county. State of Tennessee, to recover 
the value of two slaves. It was agreed on the trial, that the 
slaves in question were the property of the plaintiff, in 1838, 
when he was a citizen and resident in the State of Tennessee; 
that in that year he sold them to one Bankhead, and in the Oc- 
tober following, removed to and became a citizen of the State 
of Mississippi; that after his removal, Bankhead becoming dis- 
satisfied with the slaves, the contract was rescinded; and they 
again became the property of Yerger; that the slaves having 
been placed in jail for safe keeping, Yerger wrote to his agent 
in Nashville, in the winter of 1838-9, to send them to him at 
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y ioktborffy stating that he thought ha oould tell them for a 
better pnce tibere; that they were aooordingly tent to him at 
y ioluburg; that the daves were originally bought by Yerger 
for family use, but they not suiting him, he sold them to Baak- 
head} that after their arrival at yiokaburgy Yerger, on the 80th 
Feb. 1880, sold them to Owen Lane for OlSOO, on 12 month's 
credit, and received jfrom said Lane, his note under seal, for 
that amount, payable im lit months; that he made abill of sale 
at yicluburg to Lane, and delivered the slaves to him; that 
Lane brought diem to Tennessee, where they were levied on, 
by virtue of an execution in the hands of defendant against 
Lane, and sold as his pronerty; that Lane at the time of the 
purchase was a citizen and resident of the State of Tennessee; 
and that Yerger, by his agent, attended and forbid the sale, 
and claimed the property. 

By agreement the printed Laws and Constitution of Mis- 
sissippi were read as evidence, and the executions and judg- 
ments under which Rains sold, were read in evidence. 

lie Circuit Judge charged the jury that the sale of slaves, 
tiius carried to Mississippi, for sale, was. void by the laws of 
that State, and that the note given for the purchase money, 
was void by said laws, but the sale itself was not void, but 
vested a lesal title in Owen Lane. A verdict was rendered 
in favor of the defendant, and the plaintiff appealed to this 
court. 

I%e prMbUory clause of the Mississippi Constitution, de- 
clares ^*ihai the nOrodyeiion of JaveM nUo that Acrta, a$ mar* 
ehatidixstmrfor safe, $haU be prMhUedfrem and after thejbnt 
of May, 18S8.'* ^ ^ ^ j- 

The High Court of Errors and Appeals of Mississippi, upon 
a ftdl and elaborate discussion in the cases of Green ve. Ko- 
berson; Hite dc Fitzpatrick t». Glidewell, and Owen et al. ve. 
Boyce et al., all reported in 5 Howard Rep., have determined 
tiiat the clause in question is not a mandate merely to the Le- 
gislature, but is an inhibition per se: and that all contracts for 
the sale of slaves, so introduced into the State, after the first 
of May 1688, are void by virtue of that clause. 

The Supreme Court of the U. S., in the case of Graves «f . 
Slaughter, 15 Peters' Rep. held that clause to be mandatory to 
the Legislature, to prohibit the introduction of slaves, but not 
to be, by its own proper force, a prohibition. But since the 
publication of that opinion, the question has again been con- 
sidered by the Court of Errors and Appeals in Mississippi, in 
the case of Jno. L. Brien t». Jno. B. Williams, determined in 
March last; and in an opinion delivered by Chief Justice 
Sharkey, which exhibits patient investigation, extensive re- 
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learoh and vigoroui tiumght* fhe court Qnanimously deolare 
their adherence to their first condnflion. 

The law of MiMiMipoi then ii» that the introdtiction of slaves 
into the State, as meronandise and for sale, is contrary to the 
pablio policy of that State, and such introduction a public 
wrong, and such sale void. That question, the courts oi Mis- 
sissippi have a right to determine, and have conclusively de- 
termined, and we concur in the enosition'made by theni. 

Where a contract is invalid by the law of the place where 
made, it is held to be invalid in every other country, where it 
may be drawn in question. But where a contract is valid bv 
the law of the jplaoe, it will in general be held to be' valid, 
aiul will be enforced in all other places: subject to be con- 
trolled, in some instances, by the public policy of the forum. 
A contract for the sale of slaves, introduced into the State ot 
Missteippi, as merchandize, since 1st May 168S, is invalid and 
void,by tne law of Mississippi, and being so invalid and vdd, 
it will be held here, in Tennessee, an invalid and void sale. 
To apply these two principles to the case before us. 

This b an executed contract The plaintiff says it is in- 
valid and void, because against the public policy and the Con- 
slitution of Mississippi, and therefore he must be permitted to 
recover the slaves or their value. Will the courts pennit this? 
Will the courts, he being actor, lend him their aim If they 
should, the law, the Constitution, and the public policv of 
Bfississippi would go for nothing, and the courts themselves 
would be made the agents and instruments for the counterao* 
tion and defeat of the Constitution and public policy. 

If this suit can be sustained, the slave-trader can be per^ 
mitted to take his 100 slaves to Mississippi, sell them all, get 
their ftdl value, deliver them, execute bills of sale, and leave 
the country, and he can afterwards bring his suit for each o£ 
them, and recover them or their value. Or a Mississippi 

Slanter mav buy a number of slaves from a trader; they are 
elivered, he gets a bill of sale, and he pays the money for 
them, and keeps them with strong hand; but at the same time 
brings an action for money had and received— he sets forth in 
proof the illegality of the contract — ^what shall prevent him 
mm recovering? He cannot be prevented, unless oy the prin* 
ciple, that where a contract has violated public policy, and 
the parties are equallv derelict, neither will be allowed aa 
plaintiff to base his right to the aid of the courts, upon the ol- 
Ugation or proof of his own violation of the law. 

The popular argument, therefore, has no solidity in it; that 
Mississippi should permit the trader to recover the moneyor 
the slave, through the medium of a court of Justice. The 
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trader cannot recover the money, because the defendant, as 
suchf can upon well settled principles, allege and show the 
invalidity of the contract: and he cannot recover the slave, 
because, as plaintiff, he will not be permitted to allege the 
invalidity of the contract, arising from his own wrongftd act, 
as constituting the ground of his action. 

The case of Allan vs. Doddy MM., decided in this court 
at Knoxville, in July last, presents a case of the application of 
these principles. 

But in this case, Yerger, who was an immigrant to the State 
of Mississippi, comes, as to the slaves in question, within the 
exception mentioned in their Constitution, and therefore his 
contract with Lane was valid. 

We do not seek to meddle with the laws and Constitutions 
of foreign States, further than is called for by the necessity of 
our position. 

The Circuit Judge mistook the law, but inasmuch as the 
judgment is right, we will not disturb it. 



HUGH W. m'oAVOCK VS, bIBIOWN It WILLIAMS. 

A new trial will not be granted, although the evidence discovered may be 
new ond material, if it is only cumulative. Evidence is cumulative if it speaks 
only to facts, in relation to which there was evidences on the trial. 

Brown & Williams, carpenters, brought an action for ser- 
vices rendered M^Gavoek^ in their trade, they being partners, 
to recover a balance due, the firm, which M'Gavock had re- 
tained, on account of an individual debt, due him from Brown, 
which Williams had refused to allow. It was proved that 
Williams, while performing the work, had spoken of an old 
debt, which was due from his partner Brown to M'Gavock, and 
said he was fearftd he would have to pay it. The jury found 
a verdict for Brown & Williams, and M'Gavock moved for a 
new trial, which being refused, he appealed to this court. 

MeigSy for appellatnt. 

E. H. Swing ^ F^letchevt contra. 

Green J. The plaintiff in error moved for a new trial, upon 
his affidavit that he had discovered, since the trial, that he 
could prove by Dorris, that Williams had admitted to him, that 
the debt of Brown was to be allowed on settlement — and Dor- 
ris' affidavit was read, saying that he was a witness to a set- 
tlement in his office, made between Brown & Williams, and 
that on that settlement, Williams told Brown that the old debt 
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of the latter was to be allowed on the settlement with 
M'Gavock. 

The plaintiff below then read, amoqgst others, the affidavit 
of Sharpe, who said he was present at the office of Dorris» by 
the reqaest of Brown & Williams, as a witness to their set- 
tlement, and that he did not hear Williams make any sach ad- 
mission. He likewise stated, that Dorns had very bitter feel- 
ings against Williams. 

The question is whether the affidavit of Dorris is sufficient 
to entitle ATGavock to a new trial. A new trial ought not to 
be granted, although the evidence m^ be new and material, 
if it is only cumulative. Grab, on N. T. 462 et seq. 

Cumulative evidence is that which speaks of facts in rela- 
tion to which there was evidence at the trial. Burton proved 
that when he was about to measure the work, Williams told 
him to allow a liberal price, as IMTGavock was claiming to 
have one of Brown's old debts paid out of the work. Dorris* 
testimony is in relation to the same facts, and taken in con- 
nection with Sharpe's statement, that Dorris hadbitter feelings 
towards Williams, it is not probable that it would have 
changed the verdict. 

The admission of counter affidavits should not be encour- 
aged, but it having been the constant practice to receive them 
in criminal cases, we see no reason to exclude them in civil 
cases. New trial refused. 
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A TruBtee, who by the agreement of the parties, is not to take possession of 
the property in the trust, until the da^ of sale, is not liable to an action of tro- 
ver, for merely refusing to relinquish his title under the deed, to the property. 

Alexander J for appellant. 
R. C. Foster, contra. . 

Reese, J. This was an action of trover for a horse included 
in a deed of trust, brought against the Trustee, who had never 
had possession of the horse, and brought before the time of 
sale mentioned in the trust had expired. 

If the deed of trust be silent as to the possession of the pro- 
perty, and if the Trustee have no present power to sell, and if 
the understanding was that the grantor should retain posses- 
sion, till the time of sale, the Trustee does no wrongful act in 
reftising to relinquish his title to the property. The judgment 
affirmed. 
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num M* UALB t». lUET B. MAOm] 



A ▼•rlwl gift of « ■!«▼•« hr « father to hlo minor ikmgktor who b loridiBf 
with him, !• Toids and tho mthoi*i powmloo will not be prantmod to havo 
beta for tho «M of hit doafhtor. 

Rnn, J. Mary B. Sannden brought aa aotion of detinue 
for anMio girl, which was proved to have been given to her 
by her father, in 1886; she then living, and ttill, until the time 
of hie deatht living with her father. The mother of defendant 
in error, the wife of the donor, was the only witness to the 
gift Some relatives of the family said tiiey hadheard him 
vaguely state, four or five years before his death, that he had 
givena negro ffirl to his daughter. Butunder the aotof 1881, 
suoh gift would be void; and then the only tide on which the 
daughter can rely, is an adverse possession for three years. 
The evidenoe of several of deceased's neighbors, proves that 
he did not hold the slave for the use of his daughter, but that 
he repeatedly said there was no incumbrance on his proper^, 
and that he had siven none of his slaves away. Let tfaejudg- 
ment be reversecL 



wauAy D. MuuioAH St. lUETBA PAOB, Asstoxn OP IAS. a Man. 

Tho Mdfnoo of op^por in tho followiay woida» ^Dno Hr. Immo C. Kiafi 
or oidor« ono hondroo dbUonia taUoriaff«*> amy ffironotioo, oadiaoiahio own 
aomo i mad a jadgmeat oa oaeh aa iniotnuaoat wul aot toaad ia dawifNi sad 
may ho givoa hy a M tgiitiato to the amovat of f 100. 

Rissi, J. Page, the assignee, gave the ten daysnotfce, and 
default having been made, recovered a judgment before a 
Justice for 8100, and the defendant below appealed to the 
circuit court, and from that court to this; and it is contended 
that tills paper was not assignable so as to give the assignee 
power to sue in his own name, or that if it was, he could not 
give tiie notice in his own name. 

1. By the aot of 1801, a note or agreement for the payment 
or delivery of specific articles is made assignable, and tiie as- 
signee is authonzed to sue in his own name; and we have al- 
rrady decided that a due bill is in legal effect, a promissoiy 
note, and assignable as such, and when a money demand, na- 



3. The word ^yee** in the aot of 1807, embraces the 
person beneficially interested, and entitied to recover the 
specific articles or performances, or in case of default, their 
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eqrnivalontlii moneyt aadindiidM the aodgnee, at wellat tbe 
ongiiml payee. 

8. Wnen the inetniment does not fpediy the money-valaa 
of the eenrloest or the articlee, the aemand woold $omd im 
damag9if9Xid if more than 9009 would be beyond the jnriidio- 
tion of a magistrate. 

When a pwrty etipnlates to pay any giTen amonnt^of* or 
In bank or eaih notee» the word *doUmr is held to mean the 
mmmrieal amemU of the particular kind of notes mentioned, 
but not their value» as referred to the standard of money. But 
a demand fbr so much moneyi to whioh there is a oonditiout 
that that amount of money may be discharged in servicest 
articles, dM.» then if it is not pdd at the day it becomes a 
money demandt and a Justice would have Jurisdiction to the 
amount of tlOO. 
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In • iftRMetton In which « Difsetor sett m ob^ of th« Botrd« aoU«« to ono 
Diffotor to Qotioo to tho Baiik* And it it not nooMwry that notieo ■honld bo 
oomnmniottod to him in rolotion to tho ponieular tnniMtion in whioh ho it 
•bout to tot. 

Ahxandert fixr the Bank. 
jD. OattgMlf contra. 

Oaanr^ J. The defendant in this cause was sued as a mem- 
bw of the firm of Heniy Baldwin Jr. dp Ca» on a note cm- 
cuted to that flrmbv 8. dc L. T. King, payable at the Union 
Bank, and endorsed by Baldwin in the flim name, without the 
knowledge of Pampbell, three months after the partnership 
was dissolved, and notice thereof given in a newspaper. B. S. 
Tappan dc Co. were also endorsers. The firm of Henry Bald- 
win Jr. dc Co. had been previous dealers with the Bank. B. 
8. Tappan and Hicks, two of the Directors who were present 
as members of the Board the dav this note was discounted, had 
knowledge of the dissolution of the firm of H. Baldwin Jr. 6l 
Co., Hicks remaining in the room, and Tappan, for whose ben- 
efit the note was offered, retiring faito an aqjoining room, when 
this note was offered, he bei^ the party^ fbr whose bene- 
fit it was discounted. The court below charged the Jury, 
that Tappan and Hicks, being affents of ^e Bank, if they 
had knowledge of the dissolution, they were bound to commu- 
nicate it, and to conceal that knowledge was a fraud, by 
which the principal must suffer and not the defendant. 

Fraudulent representations and conceahnents of material 
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facts, by the agents, when engaged in the business of the 
principal, will charge the latter, constructively through the 
agent. Story Agency, 131; 13 Wend. 521; 2 Hill R. 451. 
Every Director is an agent of the Bank, and where there aro 
several agents, notice to one is notice to the principal, if the 
one having notice is engaged in the transaction of the busi- 
ness. 2 HiU R. 464. 

In a transaction in which he acts as one of the Board, no- 
tice to one of the Directors, is notice to the Bank, and it is not 
necessary that the notice shall have been communicated to 
him, in relation to the particular transaction in which he is 
about to act. If this were required, a retiring partner never 
could relieve himself from liability. 

If while an agent is acting for his principal, he have know- 
ledge of the facts in relation to which notice is necessary, 
there can be no necessity for giving himfamud notice of the 
same facts, which he already knows. 

The jury had evidence that lljc knowledge of the dissolution 
had been previously communicated, and they had a right 
to weigh the circumstanccts, so as to come to a conclusion, 
whether the knowledge was still existing at the time of the 
transaction. The retiring of Tappan to an adjoining room, 
was a mere formality; and as he offered the note for his own 
benefit, he was peculiarly bound to make known the dissolu- 
tion — ^andthe injury resulting from his not doing so, must fall 
on the Bank, whose agent he was. See U. S. Bank vs, Davis, 
2 Hill. R. 451. We affirm the judgment 
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TRIBUTE TO MR. LEOARE. 

At his customary lecture on the Con- 
stitution of the United States, to the 
students of the Dane Law College, on 
Thursday, the 22d of June, Mr. Jus- 
tice Story made the following remarks 
upon the character of Mr. Legarc. 
They were taken down by a gentleman 
present, and have been published un- 
der the sanction of the learned Judge : 

** When I last met you, I little antici- 
pated the calamitous event, which has 
since occurred, in the death of a dis- 
tinguished man, who expired in the 
city of Boston on Tcusday morning 
last. Whoever considers the principles 
of tho Constitution can never forget 
him; for he was firm and true to its 
doctrines, and exhibited that elevated 
& comprehensive statesmanship which 
the Constitution demands of its real 
friends. I refer, of course, to Mr. Lc« 
garo, the late attorney general, with 
whom I had the happiness to be mti- 
mately acquainted ; whom I knew not 
only as an accomplished gentleman, 
but also as a great lawyer. I speak of 
him to you here, not merely to pay a 
deserved tribute to his worth, bnt be- 
cause I know of no man whom I would 
sooner propound as an example, to 
young men entering the profession, 
which he has so much adorned. I 
indeed looked to him with great fond- 
ness of expectation. I had looked to 
see him accomplish what he was so 
well fitted to do, what, I know, was 
the darling obiect of his pure ambition 
•—to engraft the Civil Law upon the 
jurisprudence of this country, and there- 
Dy to expand the Common Law to 
greater usefulness and a wider adapts* 
tion to the progress of society. 

Mr. Lcgaro was a native of South 
Carolina, and was graduated, I under- 



stand at an early age, at Columbia Col- 
lege. He proceeded, soon after he left 
that institution to Edinburgh, where he 
devoted himself, with great diliffence 
and intensity of study, to general and 
classical literature, ne then went to 
the Continent and pursued the study of 
the Civil Law with great assiduity and 
success, and afterwards returned to S. 
Carolina to practice, and became soon 
eminent at the bar of that state. 

It is a most singular circumstance, 
that eminence in general literature 
should, in the public mind, detract from 
a man's reputation as a lawyer. It is 
an unworthy prejudice, for certainly 
the science of jurisprudence may bor- 
row aid as well as receive ornament 
from the cultivation of all the other 
branches of human knowledge. But 
the prejudice exists;— «nd yet one 
would think that the public nad wit- 
nessed so many examples of inen who 
were great scholars and great lawyers 
likewise, that the preiuaice might be 
at this day disarmed of so much of its 
quality, as is apt to do injustice to the 
reputation of living men. Lord Mans- 
field was a most eminent scholar in 
general letters; but he was also unsur- 

Sassed in jurisprudence. Sir William 
Elackstone was so elegant a scholar 
that his Commentaries are models of 
pure English prose ; but they are none 
the less the invaluable mine of the 
Laws of England. Lord Stowell, the 
friend and executor of Dr. Johnson, 
was in various attainments exceeded by 
few ; but his knowledge of general ju- 
risprudence was greater than that of 
any man of his day. Some of the 
proudest names now on the English 
benches are some of England's best 
scholars. But there as well as here— 
though certainly it is far greater here— 






tiM pttblic praittdioff ftlBMWt danitf to • 
gUMt seholM: tht right to bo ominoni M 
• jnriit, Dr.JohnaonliMMid— 

A»t Mrk wtet lUftlM wbalir^ llfh mmII, 
Toir,«i?rf w*«t, Um pMrw u4 Um gMl. 



Nofto of thoM wofo tho orlli of on? 
fHond. Hii only oril wu, that hit ro* 
otttotion M ft Iftwjrorwuiomotiiii^ un^ 
aemlod, booftute of hlo groot gononi 
ftttftinmoDtft. BAt nothing oould bo 
moro nnfonndod than th&idoft. Ho 
oonoidored tho Uw •• hii pnnuitt m 
hio objooti ftf thofiold of hii ambiUon. 
Flftoon yoaii ago, I hnow him aa an 
ominotttlaw/or, no aftonrarda wont 
abroad in a diplomatio oapaoityi and, 
at Bmaiola, wnoro ho roaiood, devotoa 
himaolf anow to tho atudy of tho ClTil 
Law« with a Tiow lo mako it aubMi^ 
viottt to tho groat objoot of hia lifo, tho 
ozpanMon of tho Common Law^ and 
Iho foroing into it tho onlargod and lib* 
oral prinolmoa and jvol mo^^ of tho 
Bomanjunipnidonoo. ThiaoDjootho 
•aomod about to aeeompUah t for nia on 
gvmonta boforo tho Bupromo Conrt 
woro orowdod with tho prmoiploo of tho 
Koman law* wrought Into tho tozturo 
of tho Common Law with groat auoooMk 
In oTory aontonoo that I board, l/wu 
otmok with thia union of tho two ayo- 
toma. At tho aamf timo, tho wholo 
waa wrought inaatyloboautiftil and 
ohaato, butnevor paa&ng firom tho lino 
of t)lo argumont, nor looaing aight of 
tho oouao. Hio argumontation waa 
markod brtho oloaaat logio; at tho 
aamo timo no had apnaiiiM Inigpoahiiig 
whioh I -haTo novor loon ozoolfed. Ho 
had a warm, rieh atylo, but ho had no 
doelamationt for ho knew that doola* 
motion bolongod ndthor to tho Juriat, 
nor to tho aeholar. 

It wao only during tho laat aummor, 
Aat ho wroto to mo tnat.ho intondod to 
tranalato Hoinnoooiua* Elomontai for 
ho wiahod, ho aaid to fiiKot tho Amor* 
loan lawyer to tho atudy of tho Civil 
Law, Ho added, thai ho had nothing 
to gain by undertaking auoh a worl^ 
but thai no would undergo the labor aa 
s homage to hio oountry. KiiOwinghio 
eminent qualifioatioiia for tho teak, I 
adtiaed him to mako tho traqalatioa, 
and to add to it notea of hia own, ao u 
to adapt the orinoipleo to the eziating 
otato of the uommon Law i telling hintr 
that he would thereby oonfer a benoit 
on hie oountiY whien no man of tho 
age would bo ukoly Id exooed. 

A few yoaiaeineo, he publiahed a pa* 



(Nir in tho Now Toik Review, on Uio 
Origin, Hiatory and Inlluonoo of to- 
man Legielation«andalUrwaidapfinW 
od it Bopaiatoly from tho Review itoolf. 
Whoever reada that oaMy^-and I hope 
you will all road it, will perooivohia vaoi 
attainmento in tho Civil Law« You, 
who have not heard him, oannot judge 
of hio attaihmonta in the Common Law, 
but I, wh6 heard hia argumenta, know 
that he devoted himaelfto the Common 
Law wilh a wlao porooption of ita do* 
feoti, and a purpoao to ameliomto them 
with the riebee of the Civil Law t and 
I may aay of him, having aeon hio mao- 
tery of both ayatoma of juriaprudendo, 
that ho walked with them triumphant* 
ly, tho one in one hand, and the other 
in the oth^r hand, in the path of a groat 

AUhourii he might have had other 
plaoea in the gift of the govemmen^— 
aa I have been tdd— yet be doiired on* 
ly the ofliee of attorney general, and 
he deaired that for thoaako of the law. 
When, therefore, tho queotion ia aaked 
waa ho eminent aa a lawyer) I an- 
Bwerno man more ao. Do you oak 
what waa the iooret of hia ominenoof 
I anawer. it waa diligenoe, profound 
itudy, ana withholding hia mind from 
the political ozoitemOnta of the day* 

To roe, hia loaa la irropaiablo. How 
few do I aee around me, of eevere otu* 
diea in iuriaprudenoo.! willing to do* 
vote their daya and nighta to the mao- 
tery and improvement of it aa a groat 
oeienoo : and looking for the hm% that 
oomea of devotion like hie. Buch atu^ 
dy ia not fanned by the breath of, pop* 
ular applauBo, ond ao it ia rare. Bui 
in him It ahone moot brilliantly. I pro* 
nounoo him a great loaa, aa one of tho 
moot valuable lighta of juriaprudenoo 
that it haa been my happinoai to know i 
my miafortuno to loeo. 

It waa but the dav before yeoterday 
—and before I had heard of hia death, 
the nowa of whioh met me aa I waa 
going from my own houoe— that I had 
taken down uetre dt Okrit Omt&rU 
Mm, and had turned to tho paaiago 
where he begino— 

^*Aa I waa leaving Cilioia to go to 
Rhodoi, I heard t»f the death of Hor* 
tonaiua.** Hortenaiua, the greet Roman 
lawton died, aa wo afo told, when hia 
uaotnlneai had been oompleted. How 
diibrent from him who haa been taken 
from ua, when we had iuatieamed to 
appreoiato hia ineotimahie value to the 
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I Mjr of tEo Attomov OeaenU vor 
Mh&tuptfMf I M7 of him« FiM^t- 
KItiiit liirit. 

All looked ft litUo fimhor, I etmo 
upon the penftge, whieh« bjr ft itriking 
eoinoldenoe, ezpreieed whet hftt linoe 
been leeUjied to mv own feelingi, ee 
the fnll inflnenee of enoh ft life t ft life, 
the only deep lementfttion At which ii 
thftt he hftd io little time to meke him- 
lelf folly ftppreciftted by the whole Re- 
publio, I give you the Bnglleh firet^ 
thftt I may ftfterwftrdi give you the 
more boftutiful Lfttlnt ^*They there- 
fare« leem to me to hftve lired both foiw 
tnnfttely nnd hftppy, not only in other 
•tfttee b«t eqieoiftlfy in our^ who here 
been permitted not merely to enjoy 
ftnthonty nnd the renown of eetion, 
hot fth» to ftttftin the prftlee of wiedom i 
whoee memoty ftnd reputfttion« in our 
grftTftit ftnd ee^ereet oeree, hftTO been 
mly mtefol, whenerer in hietoty we 
hftm fillen upon them.^ 

I diimiftB the eubjeet« with the re- 
mftrk, thftt the oonitltution bee loet one 
of iti beet friendet the eupreme court 
one of ita brighteet omftmentai the 
country ftn Ineetimftble men, whoee in- 
dependence! whoee public virtue, — 
whoee nre endowmente, ftnd whoee 
freedom from ftU the erte of jpopulftrity 
me foil ftaeurftnee of e ufe of the 
higheetvftluetotheetftte. To me, bed 
li^ own cftreer cloeed before his, ft sin- 
p% word of prftlee from hie lijpe, could 
1 hftve lookeo beck to kno# it, would 
hftTO beenes vftluftblcft tribute fti from 
ftnyotherhumftn being.'' 

The following eztrftct from o letter 
from ftn eeteemed correspondent, may 
not be regftrded es sn inftppropriftte 
oondusion of this beeutiful tribute to 
Mr. L^arA: 

WASBimTOir, July IStb, 1843. 
ntUEdUan^ ffu Law Reporten 

A recent number of ^*The National 
Intelligencer*' contained the elegant 
tribute to the character and learning of 
the iate Attorney General of the United 
States, which Mr. Justice Story intro- 
duced in a lecture to the students at 
Dane Law College. The doeing sen- 
lis felicitoQsly expressed. »'To 



mo^had my own eaner eloaedbeforo 
his, ft single word of prftise from hit 
lips, oonla I hsTO looked beek to know 
it, would hftvo been fts fftloftble es from 
ftnyotherhumftn being." 

The olftboiftte esefty by M r. Legera, 
K>n the origin, history, end iniineneo 
of Romsn Legielfttion,'' contftins ctI* 
donee thftt his mh wss not silent ss to 
the ftceomplishmentsx of the leemed 
ludflf • It ii in my power to teetify thftt 
his^JM were eloquent In his prftise. 
During ft conTcrMtton with Mr. Legftra 
not long sinee, he remerked, »• Whet ft 
wondenul men is Judge Story ! hie !»• 
bore ftnd hlssenrieee nsTC oeen Im* 



mensei he is the gresteet liring Inw* 

Jreri he is not old} ten yesrs more of 
ife would be of ineetimftble ?ftlue to 
the coontry."— jUis Aperltr. 

Tn TiTPLDio Law.— Tie ^ftnet ef 

mMUng tmirit9U$ lifiiefe, pimUkmt 
ilfJkiM mid AiyHfonaiciil.— The case 
reported from the Datidson criminal 
court, was an argument addreesed to 
the court, a doubt having been eug* 
geeted by the Judge, as to his power 
to imprison under the act of 1888. 
This seems to have been a queetion« 
on which there has been mucn doubt. 
We have thought proper to publiah the 
irUft of the Attomeya, witn the opin- 
ion of Judge Tomer; eo that the Bar 
and Bench may be enabled to see tho 
grounds taken in this case, and tho 
process of reasoning by which the 
power of our courts to imprison. Id 
such a case, ii sustained. 

Db. Jomraon's IiiTOLiaAiici^— Lord 
Stowel relatee an amusing instance of 
Dr. Johnson's intolerance, who rebuked 
hi|n sharply as they were riding to- 
gether in a poet-chaise, for preeumlng 
to have a nead-ache, sajring to himy 
^* At yoor age. Sir, I never had a head- 
acho."-'Len4sfi Law Mb^tunnt^ Fet. 
17. 

I have now spoken of every person 
who practised in the Courts of tho 
Ncfthwestem territory eaceota very 
dlitingulshed group, who applied to the 
General Court at Marietta, and were 
examined and admitted at the same 
time. I refer to Obadiah Jenningif, 
Philip Doddridge, and Charlee Ham- 
mond, than whom, it may bo assumed, 
a more distinguished trio was never ad- 
mitted to tho bar of any Court on tho 
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aune day. I was one of their ezami li- 
en, and haye a diatinct reeoUeetion of 
the tatisfactorj manner in which they 
paseed the ordeal. By a ttandiog rule 
of tho Genera] Court, all examinations 
for admission were made hy a commit- 
tee in the presence of the judges— of 
the bar. and of any other persons who 
•aw proper to attend. The first named 
of these flrentlemon, Mr. Jennings, set^ 
tied at Stubenvillo, where he practised 
his profession a numbf;r of years, and 
till nc left the bar, and became an or- 
dained clergyman in the Presbyterian 
church. At the bar he was strong and 
eloquent. The community had great 
confidence in hii integrity and le^al ac- 

auiremcnts, and although admired in 
)o pulpit, it was generally admitted, 
that he did not maintain the reputation 
for talent and eloquence which he had 
previously acquired. This excellent 
roan, after a laborious and faithful dis- 
charge of his duties, both as a civilian 
and a divine, has left this world, to 
reap the fruits of a well spent life, in 
theworld to come. — Judge Bumet^^ 
Law Journal* 

Judge Chase hsn the Lawyer. — A 
plaintiff's attorney presented his own 
affidavit made out quite full in a cause 
on application to Judge Chase, who 
thus addressed the counsel in thepre»* 
ence of a very ^ crowded audience : . 
**Sir, you have laid me under a particu' 
lar obligation.. In that aflidavit you 
have sworn to a point of law that I 
have been doubting for twenty years.'' 
That Attornejr never afterwards made 
that Judge's circuit. — Journal of Ldtw, 

kotices of law journals. 
American Law Magazine. — ^This is 
a continuation of the American Ju- 
rist, recently published in Boston. — 
The 1st No. was issued in April 
last in Philadelphia, and contains sev- 
eral excellent articles. We werepar- 
ticularly pleased with the life of Chief 
Justice Ttlgman, of Pennsylvania, be- 
ing a- discourse originally pronounced 
bv Horace Birney Esq. of Philadel- 
pnia. It contains two or three articles 
on law titles, and a digest of English 
and American Decisions, Editorial No- 
tices, &rc. This work is under the ed- 
itorial control of an association of 
Lawyero, and promises to be what its 
predecessor was, *^a welcome visitant 
to the Attorney's office throughout the 
Union." 



Law Refortxr^— This Journal^ de- 
voted to the interest of the legal pro- 
fession, is published monthly in the 
city of Boston, and never fails to in- 
terest the professional reader. It is 
more varied, and miscellaneoos in its 
character than the Magazine, or the 
Jurist, but not the less devoted to what- 
ever may prove acceptable to the bar. 
It f^enerally contains some of the De- 
cisions of Judge Story, and generally 
a long article, on the life and charac- 
ter of some distinguished lawyer, or a 
review of some important case. We 
have availed ourselves of several items 
from its columns. The address of 
Judge Story, in relation to the death of 
the fate Attorney General, Legare, is so 
chaste, so honorable in the living, and 
so just to the departed Jurist, that we 
avail ourselves of the publication of 
his remarks, published in a late num- 
ber of the Reporter, with much pleas- 
ure; and recommend it to the perusal 
of those young and aspiring triends, 
who can see no glory, or honor, ex- 
cept in the career of the politician. 

There is but one objection to this 
taluable Journal, ana tiiat depends 
rather upon the position of the one 
who makes the objection, than to the 
merits of the work. It is said that the 

freat variety of admiraltv cases is a 
ead letter to most of the Western 
Bar, though exceedingly interesting to 
those residing on the sea boards. 

The Western Law Journal. — ^This 
is the title of a work recently started 
in Cincinnati, Ohio, under the editorial 
supervision of Prof. Walker. It is pub- 
lished monthly, and the three first 
numbers, which We have examined, 
promise well. The^ contain a variety 
of interesting decisions, principally 
from the courts of Ohio, ana a sketch 
of the early members of the bar, in 
Ohio, by Judffe Burnet. We wish our 
brother of the ^^Westem Law Joui^ 
nal," every possible success. 

Kxnne's Q^uarterlt Law Coxpen- 
DiUM. — This is an invaluable work« 
embracing a digest of the English and 
American Reports for the year 1843.— 
It is well arranged, and the statement 
of the points decided, well made. 
The works of Mr. Kinne, and especi- 
ally the Quarterly Compendium merit, 
and we are glad to know, are receiv- 
ing tho patronage and favor of the pro- 
fession. 
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RECENT DECISIONS. 

Supreme Court of Tennessee^ December Term^ 1843. 
jn»£s^— :iAniA3i geesx, w. b. uxs, w. b. tublst. 

MAXSFIELD WHITEHEAD ttf • THE STATE OF TENHE8BEE. 

An aeeesmy before the fiiet, in murder, cannot be tried, without hit eonient, 
previous to the conviction of the principal, unleai they be jointly tried, and in 
that caae if the principal be acquitted the acceamy muat be alao. 

On the night of the 20th December, 1841, Abel Litle was 
shot by a gun flred outside of a Still-house at midnight, and 
he died instantly. In consequence of some bad feeling which 
had existed between the deceased and Whitehead, suspicion 
fixed upon the prisoner as the perpetrator, and he was soon 
after arrested, and at the April Term of the Circuit Court of 
Bedford County, was indicted for the murder of Litle. The 
indictment contained three counts: the first charging him 
with the perpetration of the murder as the principal; the 
second, charging him with having been present, aiding and 
abetting its perpetration, by some person to the Jurors un- 
known; and the third, charging the prisoner with having, be- 
fore the murder, procured, aided, counselled, hired, and com- 
manded the said unknown person^ the said felony and miurder 
to do and commit The prisoner having been arraigned, 
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pleaded '^ot gmlty," and was tried at the Aogost Term of said 
Court, 1843. The Jury having disagreed for several days, 
finally agreed upon the following verdict, to-wit: 

^The Jurors upon their oaths do say, the defendant is not 
guilty in manner and form as charged in the 1st and 2d 
Counts in the indictment; but that he is guilty in manner and 
form as charged in the 3d Count: that some person unknown 
was guilty of murder in the first degree, in manner and form 
as charged, and that the defendant did wilfully, maliciously, 
premeditatedly, deliberately and feloniously procure said un- 
known person to perpetrate said murder." 

The prisoner moved for a new trial, and in arrest of judg- 
ment, but his motions were overruled, and the court below 
pronounced upon him the judgment and sentence of death; 
from all which an appeal in the nature of a writ of error 
was prayed and granted, to the Supreme Court 

In this Court the defence of the prisoner was ably conduct- 
ed by Charles Ready, Esq. and Thomas H. Fletcher, Esq. 
They entered elaborately into all the various points exhibited 
in the record, in reference to the want of evidence to sustain 
the verdict. Mr. Fletcher read an able and elaborate argu- 
ment in the form of a brief f but in as much as the decision of 
the Court turns upon a. simple question of law, we only quote 
briefly what relates thereta 

Mr. Fletcher contended that a new trial ought to be granted, 
because the prisoner had been indicted, found guilty and sen- 
tenced to death, as an accessary before the fact^ when it no where 
appeared, from the record, that the principal had been tried and 
convicted. **A principal in the first degree is one who commits 
the deed with his own hand.'' 1 Russ. C. 21; I Chitty C. Law, 
25d-9. ^A principal in the second degree is one who is pre- 
sent, aiding and abetting at the fact, or ready to give assistance 
if necessary.'' 1 Russ. on Cr., 21.. Mn accessary before the 
fact in murder is (me, who being absent at the time of the 
ofience committed, doth yet procure, counsel, and abet anoth- 
er to commit the murder. 1 Russ. 29, 432. 

Whitehead is not indicted here as principal in either degree. 
He is not charged as being {nresent; but the ofi*ence with 
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which he stands charged, comes precisely within the definition 
of an accessary before the fact It is charged that before the 
commission of the murder, he procured the unknown person 
to do it; and the verdict of the Jury is only the finding of a 
crime, which amounts precisely to that of an accessary before 
the fact in murder. See 2 Chitty, 4 & 5. 

Our Statute of 1829, ch. 23, sec 62, p. 806| Nich. & Car., 
defining what constitutes a principal, makes no change in the 
common law: to sustain whichr were quoted 1 Russ. C. 22-3- 
9, & 30; 1 East, P. C. 362. 

An accessary before the fact cannot be tried, until after the 
principal has been tried and convicted. A principal and an 
accessary may be indicted jointly, and then they may be tried 
at the same time, and if the principal is convicted, the acces- 
sary may also be convicted on the same trial. Or the princi- 
pal may be first tried, and if convicted, then the accessary may 
be tried; but the acquittal of the principal operates as a dis- 
charge of the accessary. Or they may be indicted separately, 
and then the principal must be firsttried and convicted, and then 
the accessary may be tried. But by the common law, under 
no circumstances, could an accessary before the fact be tried, 
until after the conviction of the principal, 1 Russ. 21-36; 1 
Hale, 623; 2 Hawkins, P. C. ch. 29, sec. 45; Foster, 360; 4 
Black. 40; 1 Chitty, 266-272; 16 Mass. R. 423; 3 Mass. 126: 
2 Burros IVial, 440; 7 S. & Rawle, 491. And this rule of 
common law still prevails in Tennessee. 

By 7 George IV, ch. 64, in England and by special Statutes 
in some of our own States, an accessary before the fact may 
be tried, convicted, and punished before the trial and convic- 
tion of the principal; but no suqh law has been enacted in 
Tennessee. 

The prisoner is not bound to plead that his principal has 
not been tried, but may put in the plea of not guilty; and un- 
less the State proves ihe conviction of the principal, the ac- 
cused must have a verdict of acquittal. 1 Russ. 29; 10 Pick, 
477; Archb. 298; 3 Mass. 126. 

Then for the want of the conviction of the principal, and a 
want of evidence of that fact^ a new trial must bo granted. 
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Attorney Generalf for the State. 
Mr. Beady ^ in reply. 

TuBLET, J: The verdict and judgment acquit the prisoner of 
the charge of having committed the murder himself, or having 
been present aiding and abetting its commission; the Court is 
therefore freed from the necessity of examining the proof in or- 
der to ascertain the truth or falsity of these allegations. 

The dd Count of this indictment charges the prisoner as 
an accessary before the fact and no more. This is so clearly 
sOy that to enter into an argument to prove it, would be a waste 
of time. It charges the offence to have been committed by a 
person unknown. Upon it the prisoner was put upon his trial, 
without his own consent, and before the conviction of the 
principal. Can a conviction thus obtained, be enforced by a 
judgment of this Court? We think most clearly not It is 
well-settled by the common law, that an accessary cannot be 
put upon his trial, without his own consent, previous to 
the attainder of his principal, unless they be jointly tried. 
See Archbold, 518; 1 Cutty's Crim. Law, 180. Also, 1 Hale, 
621; Hawk. 6, 2, ch. 29, sec. 34; 4 Black. C. 39. The reason 
of this rule is obvious. There can be no accessary to an of- 
fence, unless an offence has been committed, and it will not 
do to say that the goods of another have been taken, that a 
house has been broken, or that a homicide has been commit- 
ted, for all this may be, and yet there be no larceny, no bur- 
glary, no murder; for the commission of the offence cannot 
be predicated of the fact, until it has been judicially announc- 
ed upon a legal investigation; and this investigation, upon 
principle, cannot be made except upon a charge against the 
perpetrator, who is supposed to be best acquainted with the cir- 
cumstances attending the transaction, and the best qualified 
to make the proper defence. 

This principle has been recognized, as above stated, in the 
United States, so far as we have had an opportunity of ascer- 
taining. See 3 Mass. Rep. 126; Commonwealth vs. Phillips, 
10 Mass. Rep. 425. 

This principio of the common law has been modified in 
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England, by various statutes. The Stat. 1 Ann. ch. U, sec. 2, 
enacts, ^liat whoever shall buy or receive stolen goods, and 
knowing the same to have been stolen, may be prosecuted for 
a misdemeanor, and punished by fine and imprisoment, al- 
though the principal felon be not convicted;" and by 22 George 
m, ch. 58, this provision is extended to accessaries in cases 
of petit larceny, and to all cases of grand larceny, and they 
are made liable to be indicted and tried as such before the 
conviction of the principal. The Statute 7 Geo. m, ch. 64, 
provides that any person who shall counsel, procure or com- 
mand any other person to commit any felony, may be in- 
dicted as an accessary and tried, and convicted either before 
or after the conviction of the principal felon, or jointly with 
him, or whether the principal felon shall or shall not be amen- 
able to justice, or he may be indicted for a substantive felo- 
ny, and shall be punished, as an accessary before the fact to 
the said felony, may be punished. 

The provisions of none of these Statutes are in force in this 
State. Our Stat, of 1829, ch. 23, has made no alteration in 
the common law. It provides, sec. 4, "that every person con- 
victed of the crime of murder, in the first degree, or as ac- 
cessary before the fact to such crime, shall sufier death, by 
hanging by the neck." 

This only specifies the punishment to be inflicted upon the 
accessary, but does not change the relation, as established by 
the common law, between the accessary and the principal. 

Upon the authority of the case of the King vs. Walker, 3 
Camp. 264, it was supposed by the Attorney General, in argu- 
ment, that when the bill of indictment against the accessary, 
states that the felony was committed by some person to the 
jurors unknown, the accused might be put upon his trial. 

It would be strange, indeed, to hold that an accessary can- 
not be tried, until after the conviction of the principal, vJicn 
he is known^ but may ie, when he is unknown^ causing thereby 
two uncertainties to overcome a difficulty, which one had 
thrown in the way. 

We therefore reverse the judgment. 
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JAMBS M. h'lAKBH t». THE STATE. 

The State must prove that the prisoner waaiworn on an indictment for per- 
jury. 

When a witneeSf who it ealled hy the plaintiff as to general character, 
■peaks of what another person has said in relation to that character, it will he 
perjury in the latter to deny his former statement 

Ooode and Haynes, for the Prisoner. 
Attorney General^ contra. 

Reese, J: This is an indictment for peijury; alleged to have 
been committed by the plaintiff in error, in a suit in which 
George McLaren was plaintiff, and one Mclntyre was de- 
fendant. It was an action of slander to recover damages, for 
the speaking of words by Mclntyre, imputing the crime of hog- 
stealing to Greorge McLaren. 

The issues were taken upon the pleas of not guilty ^ and/tu- 
tifcation. And on the trial, the plaintiff in order to sustain his 
general character called one Melton, who stated that some 
spoke well of the plaintiff, and some spoke ill of him; and 
being inquired of by plaintiff, as to who had spoken ill of him, 
he said James M. McLaren or Reuben, brothers of plaintiff, 
he did not recollect which, his impression was, that it wbs 
James had told him, some seven years before, that his brother 
George kept two half bushels of unequal size, the small one 
at his thrasher, and the larger one elsewhere to take toll by. 

Plaintiff then called James M. McLaren^ who said he did 
not recollect having made the statement set forth by Melton, 
to him; and being called back, he &aid he had not made it to 
Melton or any one else. Upon this the perjury is assigned. 

1. This testimony wasnot/iTfina/acie, and with reference to 
the issues at large between the parties, material: it became so 
in the progress of the trial and in the order and arrangement 
of proof, which the plaintiff, and the plaintiff only had a right 
to adopt. The defendant in that action would have had no 
right to have proved particular instances of misconduct, other 



Supreme Caurif Tenne$$ee. 81 

than the defamatory words involv ed, as having oconrred in fact 
or as havin({ been imputed. 

But the plaintiff himself, on the ground of the plea of justi- 
ficationy had a right to prove a general good character, and 
when his witness, Melton, said some spoke iU of him, he had a 
right perhaps to enquire, particularly as it was not objected to^ 
who those persons were, and what they said; and when Melton 
gave the statement above named, he had the right, not indeed 
to attack the general credit of Melton, but to show that he was 
mistaken, and had not recollected the matter correctly. In this 
progressive mode only, and on the side of the plaintiff, did the 
testimony in question, spring up into any thing bearing the 
impress of materiality. 

But its materiality — ^incidental at most — is limited by the 
nature of the case, and the order of events, to the single en- 
quiry whether James M. McLaren made to Melton the state- 
ment in question; not whether that statement itself was true, 
but whether he had or had not made it to others. 

Meltonin the first instance said he did not remember wheth- 
er the statement was made by Reuben or James M'Laren. His 
impression was that it was James. James McLaren said he 
did not recollect having made the statement to Melton. Af- 
terwards, according to some, he said he did not make it to 
him or to others. 

Out of this difference of recollection, as to a collateral mat- 
ter, has arisen this prosecution. On the trial of the indict- 
ment, Melton says, he is now s^sfied it was James McLaren 
who made the statement in question. There is no other proof 
to the point. The other witness who said he heard James 
McLaren tell Melton some eight years before, that he, like his 
brother George, must not keep two half bushels, one at his 
tiirasher, and the other at his mill, does not speak of the two 
half bushels being of unequal size, and therefore, his testi- 
mony is in favor of the defendant. There was then, before 
the Jury a defect of proof on that point — ^this being an in- 
dictment for perjury. 

S. Moreover there is nq testimony in the record that James 
McLaren was sworn in the suit between George McLaren 
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and Mclntyre. And the bill of exceptions sets forth express- 
ly that all the testimony heard is exhibited. 

We have had three transcripts sent np on certiorari^ and 
without assnming that there are clerical errors, it would be 
difficult to maintain a bill of indictment, such as this, over- 
laid with unnecessary recital, and vague allegations. But 
upon the grounds first stated, we reverse the judgment, and 
award a new trial. 



LESLIE CLABX VS. THE STATE OP TENNESSEE. 

A Teidiet cannot be rendered, in a caae affecting the life, or lil>erty of the 
accttsed, unlesB he be present in Coart. 

Attorney Generate for the State. 

HdyneSf for the prisoner, contended, that it was error in t|ie 
Judge below, to permit the verdict to be rendered in the ab- 
sence of the accused, and quoted, 1 Chitty's C. Law, 635; 4 
Black. 360; Bacon's Ab. Verdict, B. &c. 

TuRLET, J: At the May Term, 1842, of the Circuit Court for 
Wilson County, the plaintiff in error, was tried and convicted 
of the offence of perjury, and appeals to this Court 

Upon argument, several points are made for reversal, only 
one of which we think it necessary to notice, as that is con- 
clusive upon the case. 

When the verdict was rendered, the prisoner was not pre- 
sent, having been permitted to go at large during his trial. 
He was called, but did not appear. . Can a verdict so rendered 
in a case of felony be sustained? Assuredly not. In favor 
of life and liberty, a man charged with felony shall be 
present, when a verdict affecting the one or the other, is to be 
rendered against him, for perchance he may be able to show 
cause against it. And so is the law as long since expound- 
ed. Chitty in the 1 vol. of his work upon Criminal Law, says: 
^'The verdict, whatever may be its effect, must in all cases of 
felony and treason, be delivered in the presence of the de- 
fendant in open court, and cannot be privily given, or pro- 
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mulgated while he is absent'' Coke 2276; 3 Inst. 1 10; Lord 
Raymond, 193; 2 Hale, 300; Hawk. C. 2, ch, 47, sec. 24; 3 
Black. Com. 360; Bacon's Ab. Verdict, B.; Borrus, Justice, 
Jurors, V. 

We therefore reverse the judgment of the Circuit Court, 
set aside the verdict, and remand the cause for a new trial. 



DAVU) RAMSEY VS. JOSEPH CLARK. 



The assignee of a note, who purchases it without notice of usury, is guilty 
of no contrivance to evade the laws against usury, and thercluro does not indi- 
rectly reserve usurious interest. 

Tavl, for Ramsey. 
S. TTumcy, contra. 

Green, J: This suit was conmienced before a Justice of the 
Peace, to recover money which the plaintiff alleged he had 
paid upon a usurious contract. Joseph Clark procured his 
father, Absalom Clark, to execute to him his note for $75, due 
12 months after date, with a view of raising money thereon, 
and sold the note to Ramsey for 860. When this note fell due, 
Absalom executed to his son, a note for $90, due in 12 months, 
and this note was given to Ramsey, to take up the $75 note. 
The $90 note was paid at maturity, and this suit was brought 
to recover the excess over legal interest, which Ramsey re- 
ceived in those two transactions. 

The 4 sec. (Act 1835) C«*r. & Nich. 407, provides a remedy 
against usury, **where a greater sum is reserved, either direct- 
ly; or indirectly, than 6 per cent, per annum." It is manifest 
that this language is not applicable to the business transac- 
tion of purchasing a note. But it does embrace the case, 
where there is a negotiation for a loan of money, and the 
stratagem is resorted to, of obtaining an accommodation of 
another person to be sold, with a view to evade the laws 
against usury. In such a case, the usury is in fact and in sub- 
stance, reserved indirectly; although it is in form the purchase 
of a note, yet it is in substance a loan of money. But if the 

2 



84 JnBOSHi O&ciMM* 

purchaser of the note take an assignment of the note, know- 
ing nothing about the oonsiderationfor which it was made^he 
can be gnilty of no devise indirectly to reserve a greater 
amount of interest tlian the Uw allows. 

The form of sach a contract is valid, and it only becomes 
invalid, by showing that it was a contrivance to evade the 
law^ and was in fact, indirectly reserving nsorions interest 
The case of Dew ot. Easthazn, 2 Yerg. 46S, is plainly one of 
that kind. In that case Dew applied for a loan of money, 
and Eastham reftised to lend 'money, but proposed buying 
cash notes, ^ and accordingly four notes for $85 each, were, 
made by J. C. Dew, and endorsed by John Dew, and sold to 
Eastham for $75; and all the parties then went before a Jus- 
tice, and the Dews suffered a judgment to be entered against 
them for $112, including therein, interest for four months. 
This was very properly held to be an usurious transaction. 

In reference to the case of Tait«».Hannum,2 Yerg. R. 350, 
the court said, **ike reason on which that case is founded, has 
no application to the case now before us. In that, the.security 
was void, on account of the usury, and did not become bind- 
ing by reason of being endorsed." 

The form of the contract before us is such as the law sanc- 
tions; to make it invalid, it must be shown that the parties in- 
tended that which the law forbids. As to the second note it is 
admitted there was usury, and it may turn out, on further 
trial, that Ramsey knew of, and enter^ into the contrivance, 
by which the first note was made. The judgment reversed 
and a new trial granted. 



usuby: when a court of Eaurrr wjll believb aoaikst, after 

A JUDGBIENT AT LAW. 

In connection with the case of Rameey o«. Clarke we have thought proper 
briefly to state the principles decided in the cases of Buchanan vt, Nolen^ 3 
Hfimph. R 63; and McKoin and Wilkinson ei. Cooley, 3 Humph. R. 562, as ex- 
hibiting the eonitrueiion which the Supreme Court have placed upon the Act 
of 1835, in relation to Usury. 

Act '35, sec, 3, fixes the rate of interest at 6 per cent, per annum. Sec. 4, 



•Btett, ^*thtt where a giaater ram than 6p«r eent. par amram ia reeaWad, aitkar 
directly or indirectly, and rait ie brraf ht for the iame» the party raed, may 
ayoidlhe exceet over 6 per cent, by a plea upon oath.** 

By a ptovieo to the 5 lee., it ie enacted, that ^^nothing in thia act ehall be eo 
eonstmed ae to prevent the party from hating lellef in a court of equity.*' 

The geneial rale ic« that a conrt of equity will afford no relief where there 
hai been a eait at law, and the defendant fiiilc tp plead nrary. 3 Homph. R. 6S. 

But in that caee, ai well ae in that of MoKoin and Wilkinion vt . Cooley, 
the Court layi, that ^^Where a debtor in the handi of a usurer, has been in- 
duced to change the eecnrities from time to time, and add in the usurious inter* 
est and the transaction has become so oompUcated, and intricate as to make it 
difficult for a jury in the mode of trial before them, to detect the contriTance 
and seperate the usury from the sum really due ; in such a esse, relief would be 
granted in Chancery after a verdict at law against the defbndanf 

But the fdowing state of facts was held not to inyoWe rach complication, 
and intdeacy, as to give a Court of equity jurisdiction. 

BUOHAHAN VS, NOLBN. — 8 flUMPH. R. 68. 

The bill alleges that in 1885, the complainant together 
with two others, executed to defendant a note for $1200, in 
consideration of the loan of flOOO. In 1836, complainant en- 
dorsed a note for $1400, and one for flBl, made to him, by his 
two former securities, to Nolen, in the dischai^e of the former 
note. In February, 1837, 9850 having paid on the 91400 note, 
suits were brought on the two notes, and judgments obtained 
for the balance due upon them in March, 1838. The parties 
then agreed that these judgments should be satisfied by the 
execution of another note for $940, being about 15 per cent, 
more than was then due. Suit was brought on this note, and 
judgment obtained against Buchanan, and he then filed a bill 
for relief against the usury and to eigoin the judgment. 

The Court held the same opinioi^in the following case, and 
in as much as the facts of the case are not given in the Re- 
port, a brief statement of them has been taken from the Re- 
cord in the Clerk's Office. 

M^KOiy AND WILXmSON t;^. OOOLBT. 8 HUBfPH. 552. 

The bill of complainants states, that in the year 1826, Mc- 
Koin borrowed of Cooley the sum of $35, at the rate of 20 
per cent, renewable semi-annually, and in 1827, borrowed also 
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•70 at the same rate, and renewable also semi-annually. This 
process continued until 1829, when Cooley bought a note on 
McKoin for $1 10, which was added to the other notes, and the 
whole amount was renewed at the same rate until 1832, when 
a part of the sum due was paid, and the balance renewed un- 
til 1834. And the note still renewed as before until 1837. 
During this time several payments were made, and in ^837, 
the rate of interest was changed from 20 to 12^ per ceiit., 
and the note renewed until 1840. Cooley then bought a note 
of $130 on McKoin. These liabilities were then added to- 
gether, amounting to $689, and Cooley required McKoin to 
divide the amount, and renew it in four notes and confess 
judgment on three of them. This he did, and 12^ per cent, 
was added in for the time of the stay, and a seperate note of 
$21 given therefor, which was not then sued on. The con- 
fessed judgments were paid. Cooley then brought suit on 
the outstanding note for $78, and the interest note of $21, 
and procured judgments thereon against McKoin, and Wil- 
kinson became stayor. McKoin charges, that he has 
overpaid the claim of Cooley and that there is a balance, 
over and above the principle and legal interest, which com- 
plainant prayed might be decreed to be refunded to him, and 
that the outstanding judgments be enjoined. 

The defendant's answer denies the inception of the con- 
tract as stated, but admits, that on 1st January, 1832, McKoin 
was indebted to him 8408 88, that this sum was renewed an- 
nually, at the rate of 12^ per cent., and that the interest was 
added in at each renewal, (except for 1832,) and that this was 
done until 1st of January, 1839, and that McKoin was indebt- 
ed to Cooley, on the 1st of January, 1834, without usury, 8460 
98, which with usury amounted, 1st of January, 1839, to $707 
83. That debt with legal interest amounted at that time to 
•518 00, leaving the excess over legal interest 8189 83. 

Upon this state of facts, the Chancellor decreed that the 
judgments be perpetually enjoined, and that defendant pay 
McKoin the excess of interest over that allowed by law. 
amounting to 9123 40* 
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In this case the Supreme Court reversed the decree of the 
Chancellor, and say: 

*The act of 1835, ch. 50, sec. 4 and 5, gives sach ample pro- 
vision, for the investigation of nsorious transactions, by get- 
ting a discovery upon oath from the plaintiff, that the Leg- 
islature supposed that the act might be construed to give 
Courts of law exclusive jurisdiction in such cases. To pre- 
vent this, they say that nothing in this act ''shall be so con- 
strued as to prevent the parties from having relief in a Court 
of equity." This leaves the equity jurisdiction upon this sub- 
ject as it was before the passage of this law. As a general 
rule, therefore, when there has been a trial at law, a court of 
equity has no jurisdiction to afford a new trial, and give that 
relief, which, through the negligence of the party, he failed to 
obtain there. 



FRIER80N vs. MOODT.*— 3 HUBfPH. &. 564. 

In 1840, the complainant being embarrassed and in need of 
money, applied to one J. W. Smith, who acted as agent for 
defendant Moody, and made to him several notes within a 
justice's jurisdiction, amounting to 8700. Smith endorsed 
them and Moody discounted them at 15 per cent., the proceeds 
amounting to something over 8600. Shortly after the notes 
were placed in the hands of one M. Smith, a Constable, an- 
other agent and manager of Moody's. Judgments were ob- 
tained, and to satisfy them, new notes were given to J. W. 
Smith, endorsed by him to Moody, discounted by Moody at 15 
per cent, handed to the same Constable; new notes given to J. 
W. Smith in a constantly recurring series of operations; 
the last judgments being used to coerce into existence new 
notes, and the new notes being taken in satisfaction of the 
judgments, enlarging and accumulating by the addition of 
usury upon usury, by the inclusion of Justices fees, and Con- 
stables cost and conmiissions, and the notes and judgments 
constantly multiplying, from the necessity of keeping within 
a Justice's jurisdiction, until after the lapse of two years, the 
aggregate amount arose to 92500, and the number of judg- 
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ments to thirteen. It would be idle and delusive to regard 
these judgments the result of actual litigation, in which the 
parties were seeking* the one to resist* and the other to en- 
force the contracts between them. 

The transaction set forth in the bill is a very nefarious one* 
and the complainant's claim to equitable relief very clear. 

In this case* there was a bill to enjoin the judgments* for 
an account* and to avoid the usury* to which there was a de- 
murrer* on the ground that there had been a trial at law. 



HEmiT* A SLAVE VS» THE STATE OP TENNESSEE. 

1. A peraon who ttatoa that he had not conyened with any of the witneawa 
in the cauee, nor with any penon who gave him information ai to the facta, 
but who aaya he haa formed aome aort of opinion in relation to the caae, ia a 
competent juror. 

2. Thia court will aet aaide a verdict in criminal caaea, on grounda which 
would not authorize it to do ao, in civil caaea; but in all caaea, a verdict muat 
have great weight. 

3. llie record muat ahow that the jury returned into court *^a true bill.*' 

4. In an aaaault by a negro upon a white woman, with intent to commit a 
rape, it muat be ahown that the peraon aaaaulted waa a white woman, 

Jones Rivers^ for the prisoner. 
Attorney Cfeneralf contra. 

Green J: The plaintiff in error was indicted in Stewart 
county* for an assault upon Margaret Buchanan* a white wo- 
man* with intent to conunit a rape. He was found guilty in 
the circuit court* and appealed to this court 1st The bill of 
exceptions shews* that when the jury to try the prisoner was 
being empanneled* Robert Tompkins was called* who stated 
that he had married a niece of Bringhams* the owner of the 
prisoner* that he had formed some sort of an opinion in rela^ 
tion to the case* that he had not conversed with any of the 
witnesses in the cause* nor did he know whether the persons 
who gave him infoimation on the subject were acquainted 
with the facts. That the first he heard of the matter, was 
from one of his negroes. Upon this statement the court de- 
termined said Tompkins to be incompetent to serve as a juror 
in the cause, to which the defendant excepted. The character 
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of informatioii upon which this juror had formed **9ome mnt of 
opinion^ to use his own expressions, was hardly such as to 
have authorized his rc^jection, according to the principles 
stated in the case of McGowan vs. the State, Yer«% Reps. 
193, and therefore we are of opinion, that the court would 
not have erred, had the individual in questipn, been put to the 
prisoner as being above exception. But it does not follow, 
that because the party might have been received as a juror, 
that his rejection is error, for which this court wUI reverse 
the judgment Certainly, if there was a doubt whether the 
party summoned had formed such opinion as would hav6 ren- 
dered him unfit to be a juror in the cause, the safe course "^as 
that adopted by his Honor, the Circuit Judge. The great ob- 
ject of the Constitution and the law is, that an impartial jury 
may be obtained in every case. The rejection of Tompkins, 
had no tendency to prevent the attainment of this end, for the 
prisoner, so far as we can see, did not exhaust his challeng:es 
before the jury was fully made up — and consequently, he ob- 
tained an entire *pannel of his own choice. Furthermore, in a 
case of this sort, no advantage could accrue to a prisoner, 
should a new trial be awarded. The only effect of such new 
trial would be, that the prisoner would be enabled to obtain 
an impartial jury; but he has already had the benefit of such 
a jury of his own choice. He has, therefore, sufiered'no inju- 
ry, nor would another trial confer any benefit in this respect. 
2d. It is insisted that the evidence in the case was not such as 
to warrant the verdict. The girl who was assailed, states 
that the prisoner met her at the spring, two hundred yards from 
the house (her father and mother being from home) and after 
asking her some questions upon indifierent matters, she be- 
came alarmed, and started towards home, and had gone but a 
few'steps, when he caught her by the back of the neck and 
choked her do\^ii several times — ^that she cried out and he left 
her — ^no attempt was made to ravish her — ^no embrace, or 
word, or action, indicating a wish to have carnal knowledge of 
her. Two witnesses prove, that when he was told by the 
Justice, at the time he was first arrested, that he must plead 
guilty or not guilty, he said **he took hold of the girl." From 
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this evidence, if any motive of anger, or ill will could have 
been shown to exist, we should be clearly of opinion, that the 
assault and choking were referable to that — ^rather than to 
the intent to ravish. But there is no evidence of such motive, 
and the jury were, perhaps warranted in arriving at the con- 
clusion, that the assault was commenced with an intent to 
ravish, but which intention was immediately abandoned. Al- 
though the verdict of a jury in a criminal case, will be set 
aside in this court upon grounds which would not authorize 
us to disturb the finding of a jury in a civil case, yet, in all 
cases a verdict must have some influence with this court 
Davis vs. the State, 2 Hump. R.; Kirby vs. the State, 3 Hump. 
Rep.; and hence, we would feel scarcely authorized to give a 
new trial upon this evidence. 

3d. But in this record, there is no entry shewing that the 
Grand Jury returned into open court, with the bill of indict- 
ment, *'a true bill." This court in the case of Chappel vs. the 
State, 8 Yerg. Rep. 166, held that such entry of record was indis- 
pensable to verify the finding of the Grand Jury. In the case 
of Blevins vs. the State, Meigs' Rep. 82, Chappel's case, al- 
though pronounced to be on the verge of the law, is adhered 
to as the settled law of the court These cases have been 
constantly acted upon ever since. 

4th. It is no where shown, in this bill of exceptions, that 
Margaret Buchanan is a white woman. The act of 1833, ch. 
76, s. 1, declares that the punishment of death shall be in- 
flicted upon any negro who shall assault a white woman, with 
intent to commit a rape. To create the ofience, it must be 
shown that the assault was committed on a white woman, not 
necessarily by the proof of witnesses, for the exhibition of the 
woman as a witness before the jury, would perhaps be suf- 
flcient evidence to support this charge in the indictment But 
when the case comes before this court, it must appear, from 
the bill of exceptions, that the woman on whom the assault 
was committed, was white. See Elijah vs. the State, 2 Hum. 
R., and Grandison vs. the State, do. 

For these errors in the record, the judgment must be re- 
versed. 
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Supreme Court of Tenmestee^ JackKn^ April Term^ 1848. 

J. J. WOODFIN t;^. GEO. W. HOOPEE. 

1. A law which merely ehanges the remedy or mode of enforeiog a contract, 
does not impair the obligation of contract*; unleai it wholly extinguiahea all 
remediea. 

2. The act of the legialature of 1842, repealing all laws authoriiing the is- 
Boanceof a writ of ca. «a. (imprisonment for debt) is constitutional. 

At the January Term of the Circuit Court of Fayette Coun- 
ty^ the plaintiff moved the Court that a writ of ca. sa, (or a 
bail writ) be isssed against the defendant on a judgment ob- 
tained in that Court against him, for the sum of $86,00, which 
motion was overruled by the Court From this decision of 
the Court there was an appeal inthenatureof awritof error. 

Humphreys^ for appellant. 

TuBUT, J: In this case, Woodfin, the plaintiff, sued out df 
the Circuit Court of Fayette, on the 7th of September, 1842, a 
writ of **capia8 ad respondendum^^ against the defendant Hoop- 
er, which was served by the Sheriff, and an insufficient bail 
bond taken for his appearance, to which the plaintiff except- 
ed, and took such steps at the September Term, 1842, of said 
Court acr to hold the Sheriff responsible as appearance bail. 
At the January Term, 1843, plaintiff obtained his judgment 
agunst defendant, and moved the Court for a writ of **ca. sa/* 
thereon, which was refused by the Court, n^d this writ of error 
is therefore prosecuted 

The question presented and argued, involves tHe constitu- 
tionality of an act of the last Legislature abolishing the use 
of the writ of ^ca. sa.^ altogether. This act, the plaintiff ar- 
gues, impairs the obligation of his contract, made previous to 
its passage, and therefore can have no obligatory force in his 
case. This proposition is denied by defendant, and the weight 
of authority clearly sustains him. Mr. Story in his treatise 
on the Constitution, page 503, 703, says: *'In the next place 
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what may properly be deemed impairing the obligation of 
contracts, in the sense of the Constitution? It is perfectly 
clear that any law which enlarges, abridges, or in any manner 
changes the intention of the parties, resulting from the stipu- 
lation in the contract, reciprocally impairs it The manner or 
degree in which the change is effect^ can in no respect influ- 
ence the conclusion; for whether the law effect the validity, 
the ^eonstruction, the duration, the discharge or the evidence 
of the contract, it impairs its obligation, though it may not do 
so to the same extent in all the supposed cases. Any devia- 
tion from ifs terms by postponing or accelerating the period of 
performance, which it prescribes, imposing conditions not ex- 
pi'essed in the contract, or dispensing with those which are a 
part of the contract, however minute or apparentiy immaterial 
in their effect, impair its obligation. '*A fortiori^** a law which 
makes a contract wholly invalid, or extinguishes or releases it, 
is a law impairing it Nor is this-all, although there is adis- 
tinction between the obligation of a contract and a remedy 
upon it, yet, if there are certain remedies existing at the time 
when it is made, all of which are afterwards wholly extin- 
guished by a new law, so that there remains no means of im- 
pairinj; ita obligation, and no relief, such an abolition of 
remedies operating Wn pruentii* is also an impairing of the 
obligation of such contract But every change and modifi- 
cation of the remedy does not involve such a consequence. 
No one will doubt that the Legislature can vary the nature 
and extent of remedies, so that always some substantive remedy 
be in fact left. Nor can it be doubted that the Legislature 
may prescribe the terms and modes in which remedies may 
be pursued, and bar suits not brought within such periods and 
not pursued in such modes. Statutes of limitations are of 
this nature, and have never been supposed to destroy the ob- 
ligation of contracts, but to prescribe the times within which 
the obligation shall be enforced by suit, and in default, to deem 
it either satisfied or abandoned. And a State Legislature 
may discharge a party from imprisonment upon a judgment in 
a civil case of contracts, without infringing the constitution, 
for this is but a modification of the remedy, and does not im- 
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pair the obligation of the contract So if a party should be 
in jail, and give bond for the prison liberty, and to remain a 
true prisoner nntil lawfiilly discharged, a subsequent discharge 
by an act of the Legislature would not impair the contract; 
for it would be a lawful discharge in the sense of the bond. 
This is stating the law very strongly for the defendant, and the 
Conmientatoi^s is a name of great weight in the law; and his 
propositions are fiilly sustained by abjudicated cases. In the 
case of Sturges t;^. Crowninshield, 4 Condensed Rep. 410, it 
was adjudged by the Supreme Court of the U. S., *^at im- 
prisonment of a debtor is no part of *the contract; and he may 
be relea3ed from imprisonment without impairing its obliga- 
tion." In the case of Macon vs. Hale, 6 Condensed Rep. 835, 
it is held, '^at the States have a right to regulate or abolish 
imprisonment for debt, as a part of the remedy for enforcing 
the performance of contracts.'* We are therefore of the opin- 
ion that the act of our Legislature abolishing the use of the 
writ of ca. sa» is a good and valid act, and that die Circuit 
Judge committed no error in refusing the motion of the plain- 
tiff in this case, and dismiss the appeal. 



ABSTRACTS 

Of Dedtiont of the Supreme Court of TBtmeuee^ Deeemker TWtti, 1843. 

CovEHAirT. — Rachel Cannon, Adz', ed. The bond, as^et forth, is not do- 

of JNewion Cannon^ deceased, for the scribed as taken to theOovemor of the 

uae of Joe. Pond^ v. fftUiam HoUu, et State of Tennessee, op to Newton Can- 

al., securities of J. HolUie^ eonetable non in that character. The bond' as 

of WofM County. set forth, does not appear to be a good 

This was an action upon the breach- statutory official bond, and it is not, 

68 of the conditions of a bond, which therefore, shown that it oould not Test 

the defendants entered into and signed in the perronal representative of New- 

and sealed, in which the declaration ton Cannon. Judgment overruled, and 

avers, that they ^^acknowledged them- cause remanded, 
seves held and firmly bound, unto the 

said Newton Cannon, in his life-time, Saxi ve. Same. — ^The declaration in 

and hii eueceeeore in office,*' &c. To this case sets out the bond, by which 

this declaration there was a demurrer, the defendants ^^acknowledged them- 

upon the ground that the bond sued on selves to be held and firmly £>und unto 

was the official bond of a Constable, Newton Cannon, Governor of the State 

made payable to the Governor of the for the time being and his successors 

State tor the time being and his sue- in office," &c. and describes a good 



I in office, and the legal title to the statutory and official bond of a Con- 
bond could not vest in the legal ropre- stable. To this declaration there was 
sentative of JVetotoit Gmnofi, outinhis a demurrer, which was sustained by 
successor. The demurrer was sustain- the Judge below. 
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The pltinttff's eouiual attempted to Dm.— Thie action of debt was 
■atuin thit action, from the fact that brought upon the following contncu 
it doet not appear that the bond was *K)n the Istof Jannairnext* I promise 
taken by or acknowledged before the to pay to Hardin Perkins, Ezecntor of 
County Court. ThisisposMble^butit Daniel Perkins, deceased, J200, pio- 
was incumbent on the plaintiff, having tided the heirs of said Daniel, shall 
stated such facts as vest the title in the execute a quit-claim deed to me, my 
successor of ^Cewtan Cannon^ to state heirs and assigns, for a certain lot in 
also those facts, which brinff back the the town of Franklin, formerly owned 
title, and vest it in the legal represen- by me, and Wm. Short. 
Utive. The demnner was well taken T. H. Psamts, [Seal].*' 

and correctly sustained. To this the executor of T. H. Per- 

kins pleaded, ^Hhat the heirs of Daniel 

CoRPORATlOJr.— Hopkins, Hall, et al., Perkms did not execute a quit-claim 
J. B. Hanna, et n\^ Jos. Key^ et al. d^ed to T. H. Perkins, his heirs, &c., 
sf . Ths Gallatin Turnpike Company, before the commencement of this suit, 

t. Held, that a corporation may make to said lot." Held, that the plaintiff 
an assignment for the bene6t of its could not introduce the will ot Daniel 
creditors, and that a charter, creating Perkins, to prove that a part of the 
a corporation, which confers upon it heirs of Daniel Perkins, were the real 
the fMmrer *^to purckoie good$^ and the owners of said lot, as devisees under 
tame to u««, a/ten, and ditpote of at the will : for the validity of the will 
0(ea«iif«,*' may assign the profits of its might be disputed. Hardin Perkins, 
business to a Trustee for the payment Executor Daniel PerkinM ve. Niehalaa 
of its debts. Perkint, Ezeeuiorof J, H. Perkint. 

9. It is not necessary that the agent 
of the corporation who^ signs a deed, Wilson vt, Vatilx. — ^Defendant pnr- 
shottld act under a power of attorney, chased of the plaintiff a tract of land in 
under seal. Corporations aggregate as- Miss., for which he gave two notes for 
sents or dissents by vote alone, but $6000 each, payable in one and two 
thoir ordinary mode of action must be yean. Soon atter this purchase, tho 
by agents. If the agent must act un- plaintiff bought of defendant two 
(lor a, power of attorney, who coukl tracts of lana in Davidson County for 
sosl it, except a person empowered so $9000, and the defendant executed his 
to do by votel bond for the convejrance of them, de- 

3. When the common seal of a cor- scribing them by metet and bammdt^ as 
potation, appears affixed to an instru- containing a certain number of acres 
mont, it i» prima fade evidence that of land, binding himself to convey tho 
it was so affixed by proper authority, same on a certain day, when plaintiff 
and ths contrary must be shown by the was to deliver ^ up one of the$5000 
objecting party. notes and enter ^ credit of $4000 upon 

the other. At the time specified, the 

SimsTiTUTioK.— Barber «#• Roney, et conveyance was made— one note given 
al.— Ths complainant, Barber, was the up, and the other credited with $3930 
security of 8. W. Baldridge for the instead of $4000, on thealle^ed ground, 
purchase of a tract of land, upon which that there was a deficiency in the land, 
a lien had been retained, and having and subsequently suit was brought 
been compelled to pay the money, he for the balance ($1070) on the note, 
took an assignment of all ^tent , retain- Held, that it would be presumed that 
ed upon the land, from the adminis- this change in the credit was made on 
trstor of the original vendor, and filed the note at the time the conveyance of 
his bill to charge this land with the debt the land was made, by the consent of 
which he had paid as security, and to be Vaulx, in the absence of proof to the 
substituted to the rights of tne vendee, contrary, and that the plaintiff ought 
As the debt was a charge upon the to recover the $1070, with interest 
estate, and the security has paid it, ho from the date of payment. The Judge 
must in good conscience and upon au- below instructed the Jury otherwise, 
thority be permitted to take tho place and their verdict was not supported 
of tho administrator. This is a stronger by proof, and a now trial should have 
(taso than that of Graham vs. Camp- boon granted. Judgment reversed and 
hell. Meigs* R. &2. cause remanded. 
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INTELLIGENCE AND MISCELLANY. 



TBS JUDICIARY OF TSNKISSBB. 

A Correspondent of the Nashville 
Banner thus notices the members of 
the Supreme Court now in Session in 
this City. 

**The Court as now organized, is 
composed of three Judges, one from 
each Grand Division of the State. 
The present Judges were elected in 
1836, for the term of 12 years. They 
are reauired to hold a Term each ]rear 
at Jackson, Nashville and Knoxville. 
The Supreme Court of Tennessee, 
whether under the old orihe new Con- 
stitution, has been highly distinguish- 
ed for its learning and abilities; but 
never more so than at the present time. 
The ffreat variety of cases, which dur- 
ing the last eight years has arisen in 
our courts, has opened a large field 
in the iunspmdence of our State, and 
our jttoiciarv have not failed to enter 
upon it, ana to cultivate it. The first 
named gentleman, (Judffe Green) was 
in earlier life a successful lawyer, and a 
politician, and was a member of the 
Senate of this State, in 1826-7. About 
the year 1827 he was elevated to the 
chancellorship, and sabsec|uently in 
the year 1831 associated with Judges 
Catron and Peck, on. the Supreme 
Bench of the State. On the reorgani- 
zation of the Courts after the adoption 
of the New Constitution, he was re- 
tained on the Bench for the Middle 
Division. I should suppose him to be 
about 50 years of age. He is tall and 
manl V in his appearance, bearing upon 
his brow the marks of profound 
thought. H6 has evidently been a 
hard student. Phrenoloffically speak- 
ing, he bears on his head the marks of 
great firmness, decision of charter, 
conscientiousness, and a slight prepon- 
derance of tho reflective faculties. 



He is therefore, not so quick and lea* 
dy as many men, who are his inferiors 
in intellect, but he is always certain 
to arrive at a correct conclusion be- 
fore be decides. 

From the combination of faculties 
above named, it would be natural to 
suppose that he would desire to decide, 
rather upon the justice and e<|utty of 
a case, than uoon mere technicalities 
of the law, ana such I am told is the 
fact ; while he possesses all the pro- 
found veneration of an old and learn- 
ed Lawyer, for the great land-marks — 
those barriers whether of form or sub- 
stance, which the wisdom of ages has 
thrown around the citizen, in order to 
protect his liberty and his life. 

Judge Reese of Knoxville, whose 
fine leffal abilities elevated him from 
the field of forensic eloquence in which 
he had gained an enviable distinction, 
to one of the chancellorships of the 
State in 1831, and in 1836. to the Su- 
preme Bench, is a man of leamin&r and 
firmness, and his opinions are read and 
received with much favor, wherever 
the Reports of the State are known. 
This gentleman has never been engag- 
ed in politicss I believe. He is deserv- 
edly popular in the Eastern Division of 
the State, where he is best known, and 
was recently spoken of, as a proper 
person to occupy a seat in the Senate 
of the United States. . 

The Junior member of the Bench is 
Judge Turley. He has a clear head, 
and a ready mind, and is remarkable 
for his power to seize upon the strong 
points of a case. This is the peculiar 
characteristic of his decisions. Ho 
seems studiously to avoid evetY other 
point than the one on which his opin- 
ion is founded, and very seldom notices 
the collateral points, on which many 
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hUeUigenee and Mitodhmy. 



conneellon an wont to bolster up their 
caoMt. In thii particular ha diffen 
firom Judge Green, who eoftene down, 
explain! or demoliihes the weak and 
untenable poeitione iuTolyed in the 
case, before he advaneee to the main 
question. 

Judge Turlej was for a short time 
on the Bench oi the Circuit Court, be- 
fore his elevation to the Supreme 
Bench. The Reports from the' time 
the present Judges were elected con- 
tain about 700 decisions, reported in 9 
Yerff. and 10th Yerff; Meigs, and 1, 
2 &3 Humph, and what is remarkabhe, 
there are but very few, perhaps not a 
doaen dissenting opiniCns — ^whereas, 
if you look into the older Reports, you 
find in almost all important and doubt- 
ful cases, as many opinions as there 
are Judges, and not unfre^uently an 
able argument from the mmority a- 

Sinst the opinion of a majority of 
e Judges.** 

Another correspondent of the same 
paper thus speaks of the same Court: 

**JuDOS RsBss was educated in East 
Tennessee, at Greenville College, while 
that institution was under the adminis- 
tration of Dr. Coffin. And though that 
accomplished instructor, from among 
the sons of East Tennessee, from time 
to time, gave to this and the adjacent 
States, many able men in the various 
pursuits of life, it may be truly said, 
that neither East Tennessee nor the 
teacher ever turned out a son or a schol- 
ar in whom both have juster reason for 
the indulgence of honest pride. In 
East Tennessee he studied his profes- 
sion, and he practised it there with em- 
inent success; and no man ever prac- 
tised there with reputation, who has 
not been found able to sustain it on any 
ampler theatre where fortunes or cir- 
cumstances may have called him to 
act a part. While on the chancery 
bench. Judge Reese became known 
throughout the State by interchange of 
ridings with Judge Cooke ; and from 
that time, though East Tennessee did 
not loose him, yet she ceased to have 
an exclusive property in him, and yield- 
ed him to the State with undisguised 
satisfaction, as a most intelli|rent, able 
and upright magistrate. His decrees, 
while m that court, gave universal sa- 
tisfaction ; and when sustained by writ- 
ten opinions, as they sometimes were, 
those opini<m8 had occasionally the 



honor, in cases of mat unportanee, off 
beinff adopted by tSe revising tribunal. 
For, mdeed, if would be difficult for any 
Judge, how great soever his capacity, 
to persuade himself that what Judge 
Reese had employed his pen upon, 
could be improved in clearness, aecn- 
racy, and precision of diction or cogen- 
cy of aigument. To a good man it is 
the most consolatory orreflectiens to 
feel that he deserves and enjoys the es- 
teem of his immediate nei^bors, and 
he jealously cultivates and cherishes it^ 
And therefore Jud^e Reese miffht well 
be satisfied with his ^^deserveo'' popu- 
larity at home ; but middle and west 
Tennessee, claim' him as a Tennessean ; 
his reputation is common proper^, and 
cannot be appropriated by any division 
of the State, any more than nis servi- 
ces can be, in any station to which he 
may be assigned. For he is not only 
eminently fitted for the post which he 
occupies, but for any other to which 
the partiality of his country may call 
him. 

Of JuDGB Grbbh he says: 

*^The patient and fixed attention 
which that Judge habitually bestows 
upon the cause on hearing, may lead a 
casual observer to suppose that he is 
not so ^^quick and ready as many men 
who are nis inferiors in intellect!^ But 
who does not know that this very fac- 
ulty is the sole bams of all quickness f 
It IS the vagrant mind — ^the mind that 
cannot be made to hold steadily to the 
subject submitted to its consiaeration, 
that wants quickness and readiness, 
and that never fails to give proof either 
of shortness of memory or of dullness. 
But ^^Looker on'' has looked on to lit- 
tle purpose, if he has failed to observe 
the almost miraculous accuracy and 
minuteness with which this Judge's 
mind bears ofi" the longest and most 
complicated record at a single reacting. 
This most enviable power belouji^s to 
the fewest of mortals. It is the m£U* 
lible sign of a quick and ready wit; and 
he who possesses it in an eminent de- 
gree, can neither fail to be a great law* 
yer, nor to be great in any pursuit 
where extraordinary intellectual vigor 
is the basis of success. Your correa- 
pondent says that this judge's hsbit 
IS ^^te soften down, explain, or demol- 
ish the weak and untenable positions 
involved in a cause before he advances 
to the main question.*' It is no great 
a&ir at best even* Ho demolish,*' much 
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leas to ^Mften down,*' still lev to 
ezplftin weak and untenable poal- 
tiona.'* Who has more than another, a 
•OYereign eontempt for weak and nn» 
tenable poeitionaf Certainly, thia rerj 
jad^ ! For it ia with great diffioultj, 
during the hearing of a cause, that he 
can refrain from aemoliahing not only 
die positions but the holder of them 
into the bargain. The other two iudges 
whose paHenee has not been like his, 
expressly summoned into the conflict, 
give unequiyocal signs of chagrin while 
Uie counsel is ^^softening down^' among 
the untenables. Judge Green, on the 
contrary, generally, not alwaya, sits, 
like patience on a monument, smiling 
at gnef on either side of him, and aK 
lows himself to be thoroof hly battered 
before he gives way, which howeyer, 
sometimes liappens to the signal rout 
and discomfiture of the nnfortunate or- 
ator, who having once suffered in this 
wise, is ever after a good witness that 
this judge is not wantinff in *^qttick- 
ness and readiness.*' Judge Green 
thinks that, ^^ere is due from the 
Judge to the adyooate some commen- 
dation and gracing where causes are 
well handlecT, and lairly pleaded; es- 
pecially towards the siae that obtain- 
eth not.*) And, therefore, when he 
writes he recites counsel's arguments, 
with some care, and answers tnem ; but 
not that he delights in crushing flies on 
a wheel, or plumes himself on the easy 
triumph of demolishing weak and un- 
tenable positions. 

The same practice is observed by 
the other judges, but less by Judge 
Reese, least by Judge Turley. To this 
^ntleman nature has given a certain 
impetuosity of mental structure, which 
makes him ouite impatient of imperti- 
nence, ^^slignt information, indiscreet 
pressing, or over-bold defence in coun- 
sel." But if it be one* of ^*the parts of 
a jud^e in hearing, to moderate length, 
repetition, or impertinency of speech," 
it can hardly be said that Judge Tur- 
ley's natural impatience of these faults, 
ever carries him to the extreme of dis- 
lespect to those in whose hands the 
sniters in the court have entrusted 
their causes. Jud^e Story has remark- 
ed, in one of his opmions, that, ^^in ev- 
ery judgment, the whole controversy 
turns upon a point, which, if decided 
in favor of the plaintiff, will render the 
examination of the others wholly un- 
important." It is to be regretted that 



this point, in every cause, is not sought 
with more diligence by counsel in the 
Supreme Court. Those who preside 
in It, one and all, may be supposed to 
have some skill in this particular; and 
as few, if any, possess it in a higher 
degree than Judge Turley, the exercise 
of the gift in court, may lead a casual 
observer to suppose him ntteriy care- 
less of all else. But, where occasion 
requires it, he has been known to de- 
molish a weak and untenable position, 
generally with a blow, and in the 
midst 01 much pawing and champing 
of the bit" 



Dixn iif Nashville, on night of the 
90th Jannary, 1844, of ossification of 
the heart, Maj. Hinry M..Ruti.xd8B. 
The death of this gentleman, having 
been made known, the Supreme Court 
adjourned, on 22d January, for the pur- 
pose of attending his funeral. After 
the minutes were read, and aigned, 
his Honor Judge Reese, in behalf of 
the Court said : 

*^We have heard of the death of our 
excellent and esteemed friend and 
fellow-citizen, HsiniT M. RurixDei, 
of this vicinity. He was nearly the 
last, and certainly one of the very 
best, specimens, among us, of the 
Gentleman of the old Scnool. In un- 
obtrusive and enlightened indepen- 
dence of thought, and of action, he 
stood almost alone; "modern degene- 
ncy had not reached him." His mind 
waa highly cultivated, and stored with 
the varied knowledge derived from let- 
ters, from travel, from reflection, and 
from experience. His judgment was 
sound and discriminating, and all hia 
faculties through a long ufe, were ac- 
tively, usefully and honorably employ- 
ed. In the relations of husbana, of 
parent, of master, of neighbor, of cit- 
izen, he dischari^ed his whole duty; 
and discharged it in such a manner, aa 
to command the affectionate admira- 
tion of all. Integrity, that basis of 
all the virtues, was, in him, of the 
firmest texture, and into its tissue there 
were woven eveiy manly sentiment, 
every graceful courtesy, and every jg^en- 
tle charity. In fine, the principles 
which governed his public and his 
private ufe, and distinguished him, as 
a citizen, and si^ a man, were those 
that became the worthy son of an il- 
lustrious Revolutionary patriot. 
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We deom it to be our duty to mark 
our estimate of the worth, and onr 
sense of the loss, of sach a man, by 
the public act of adjourning the Court, 
in order to attend his funem obsequies; 
and we do adjourn the same, and or- 
der the above to be entered upon the 
Minutes of the Courts, as our reasons 
for the act.'* 

The Circuit Court also on motion of 
TkomoM H, Fletcher Eaq.^ adjourned 
for the purpose of attending the fu- 
neral services. 

Extracts from the itoticbs of the 
S. W. Law Journal and Reporter. — •' 

*^ We hail with mingled feelings of 
pleasure and pride the first numl^r of 
this work. In every particular, both 
of design and execution, it is as hono- 
rable to its talented editor, and enter- 
prising publishers, as it is creditable 
to the State. The Editor, Milton A. 
Ilaynes Esq., is extensively and favor- 
ably known in this community as a 
man of talents and attainments. His 
design in the present work is to fur- 
nish the legal profession and the public 
of the South- West, with a channel of 
information respecting law and legis- 
lation, which the enterprise of every 
other section of the country has hewn 
out for itself, and which nothing else 
can supply. It will be particularly 
serviceable to the profession in this 
State, by giving them the decisions of 
the Supreme Court of the State, consid- 
erably, sometimes a year in advance of 
the regular reports." — Ten. Democrat. 

^^So far as the Law Journal sheds 
light on the Constitution and Laws of 
our country, and diffuses a knowledge 
of the natural, civil and religious rights 
of man, the religious journalist may 
hail Kim as a fellow laborer in a good 
cause; both are travelling to the same 
point, but by different roads.''— -"With 
pleasure, we acknowledge the receipt 
of the 1 No. of the S. W. Law Jour- 
nal and Reporter, published at Nash- 
ville, Ten."— Banner of Peace it C. P. 
Advocate, 



ness with which he for some time pre- 
pared condensed reports for one of the 
Nashville papers, which forms a promi- 
nent feature in his plan of pablication.'' 
— ChAtUtnooga OoMctte. 

*«Tho character of this work gives it 
peculiar claims upon the patronage, 
and encouragemt of the profession. 
From an examination of the number 
before us, we should say that it pos- 
sessed merits, which ought to com- 
mand their support. *'—Js«mpAts En- 
qnirer. 

'*We find upon examining the plan 
and general chamcter of the work, 
that our favorable expectations are by 
no means disappointed. Mr. Haynes 
has shown himself a fluent and agreea- 
ble writer, and with the assistance of 
the elder members of the Bar, may 
make the work useful, not only to 
members of the legal profession, but 
to Justices of the reace, and men of 
intelligence and reading generally: and 
Mr. H. promises that it shall be as well 
sustaineid, as the patronage awarded it,, 
may justify. But it requires no veter- 
an of the press, to foresee that it will 
require no inconsiderable skill, experi- 
ence, learning and industry to carry out 
\he enterprise, upon a scale comment 
sunte with its legritimate objects^and 
the professed views of the Editor.''—* 
ClaAsville Chronicle, 

*'Thts work will doubtless receive 
the patronage of the Bench and Bar of 
the South-West, and every magistrate 
ought to procure it, while the private 
gentleman would find it to their inter- 
est to read the Law Journal."— '^W]!^ 
Courier,*' 

^^ After a thorough perusal, we eari'- 
not do better than say, we are well 
pleased with the publication. The 
plan and arrangement of the Journal, 
are admirable — ^the workmanship, pre- 
cise and elegant, and will not fail to 
reflect credit upon the Publishers, as 
well as the Editor.**— Free Preu. 



*^The work seems to fill a niche in 

Western and Southern Literature, and *^The first number is got up with 

science, which has been a desidertaum. much taste, and is not inferior in mer- 

The Editor and publisher has given rit to the'"Law Reporter,'* of Boston, 

evidence of his ability to conduct such or *^ Western Law Journal*' of Cincin- 

a journal, by the ability and prompt- nati.'* — Mi9nt9ippi Free Trader, 
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RECENT DECISIONS. 
Siqnreme Court of Tennessee^ December Term^ 1843. 

JT7D&ES. — ^NATHAN GREEK, W. B. RBB8S, W. B. TTTRLET. 

EPHRAIM H. FOSTER VS. JOHN H. EATON etoL 

It IB not necessary under the acU of 1835-6, ch. 46, N. 6l C. 106, and 1837-^, 
ch. 166, Session Acts 234, that the affidavit of the complainant in a bill of at- 
tachment, should set forth the amount of indebtedness of the defendant. It is 
enough if that appear in the bill. 

Doroicil implies not only residence, but the intention of making it the 
home of the party. 

After the death 6f one of several partners, the surviYors may go on with the 
business, and if they do, they become a new firm, and are subject to all the 
liabilities and rights of partners. 

The accommodation endorser for such a firm, having taken up the notes, be- 
comes thereby a creditor of the firm, and has a lien c^the partnership property 
for the payment of his debts. 

The attachment of the partnership property by a debtor does not operate as 
a dissolution of the firm. 

When money is advanced to an individual member of a firm, and his note 
alone taken, it must clearly appear that the money was adyanced upon the 
credit of the firm, to render the other partners liable. 

And in such a case the contracting partner is not a competent witness to 
prove the liability of the firm. 

F. B. Foggj for complainant. 
/. H. Eaton and E. H. Ewing^ contra. 
VOL. n. — ^No. m. 1 
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GMMKKfh This iflanattachment bill, iiiidertheactsofl8d5-a» 
and 1887-8y in relation to attachments. The affidavit does not 
state the indebtedness of the defendant, but states merely, 
'that the allegations in the billyStated as on the knowledgeof the 
complainaaty aro tnfe, and those on infonnation, he beUeves to 
be trae;^ and the bill sets out the varioos items in which it is 
alleged that Eatcm is indebted to complainant. When a bill 
if sworn to, the facts stated in the bill are as distinctly sworn 
to, as if tfgain repeated in the affidavit; and we think.that itis 
not necessary that the affidavit should state the sum in which 
the defendant is indebted to the complainant 

It is insisted by the defendant, that he was not a non-resi- 
dent of the State, at the time the bill was filed; but the proof 
is, that he had been for some time Governor of Florida, and 
then for several years Minister to Spain, but that at the time 
this bill was filed, he had returned firom Spain, and was re- 
siding with his family at Washington City. Hall states in his 
deposition, tliat Eaton took up his residence in the City of 
Washington in Nov. or Dec, 1840, and gave directions for the 
transfer of several a;rticles of furniture, and alsaa negro slave 
to that City. The term domicil has a more extensive signifi- 
cation than residence, and in addition, embraces within its 
meaning the intention of making that residence the home of 
the party; and we think the facts here, show that defendant's 
intention most probably was to make that City his domicil. 

But these objections are matters in abatement, of which 
the defendant ought to have availed himself by plea, but hav- 
ing answered, his answer is a waiver of all objections. 

The bill charges that in 1836, the defendant, A. A. Hall and 
Edward Breathitt became partners in a distillery in Davidson 
County, and that in 1887 Breathitt died; and Hall & Eaton 
carried on the partnership. In the prosecution of their ibusi- 
ness. Hall & Eatos executed various notes which were en- 
dorsed for their accommodation by the complainant, and other 
perisons executed notes for their benefit, which were also en- 
dorsed by complainant, at the request and for the benefit of 
Hall & Eaton. The complainant has paid, or secured the 
payment of these notes, to the satisfaction of the holders, and 
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has taken up the notes; iidiereby Hall and Eaton are' indebted 
to him aboat 912,000. 

Eaton insists that tfiere was no partnership between himself 
and Hall^after the death of Breathitt, and that, as all these 
notes were executed after Breathitt* s death, he is not respon- 
sible for any part of the debt claimed by complainant The 
partnendiip between Hallt Eaton dp Brei^tt was entered into 
dOth May, 1836, and was to terminate in February 1880, but 
Breathitt died Slst January, 1887, Eaton being at the time at 
Madrid, in Spain. Various letters from Eaton to Hall, were 
produced and read in evidence, the first dated lOth Mareht 
'88, and the last dated 20th October, *88. These letters were 
written in relation to the partnership; speak of Breathitt's 
death; of continuing the concern; and give advice as to its 
future management, and as to the manner of raising means 
to cyry ifron. 

Tnese letters establish beyond a doubt the existence of a 
partnership, after the death of Breathitt The letters every 
where speak of a subsisting business, in which the writer's in- 
terests were deeply involved. And the fttot seems to be, that 
after B.'s death, the surviv<Nrs chose to continue the busine^ 
without Miy definite stipulations as to the rights and liabilities 
of the partners. 

But it is insisted that a portion of the notes set out in the 
bill, which were executed by Hall in t^e name of Hall & 
Eaton, were made to renew notes, wluch the .old firm of A. 
A. Hall & Co. had contracted before the death of Breathitt, 
and that in as much as Foster knew this, Eaton is not bound 
to him for them. But this is not the case of a partner, at- 
tempting to bind his co-partner for the debt of a third person. 
The situation and liabilities of the parties here do not present 
such ^ case. Here the firm of A. A. Hull & Co. owe debts, 
and Hall^Eaknif the two surving partners, after the death of 
Breathitt, carry on the business with the piroperty and effei^ts 
of the old firm, and Hall, the acting partner, makes the notes 
of the firm to renew the old notes. Both the partners of the 
old firm are bound for the debts of the old one; and hence itis - 
manifest, that this does not present the case of a partner bind- 
ing his co-partner for the debts of a third person. 
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But it is insisted that Eatcm did not become the partner of 
Hall, until his letter of 10th March, 1838, reached Hall, and 
expired 14th of February, 1830, according to the original 
agreement We have already said that Ids letter could not 
be regarded as a proposition, but a recognition of a subsist^ 
ing business — a partnership already in existence. 

As to the period of the expiration of the new partnership, 
the articles of copartnership of .A. A. Hall & Co., can have 
no effect; for although it was the old business continued, yet 
not by virtue of the old contract, but by virtue of a new con- 
tract, which grew out of the acts of the parties, and their 
mutual recognitions; and this new partnership could only be 
dissolved by such acts as the law holds to operate as a disso- 
lution. 

It has been further insisted that the bill, which was filed by 
Mrs. Breathitt vs. the firm of Hall & Eaton, by which the 
property of Hall & Eaton was attached, to secure t^e inter*- 
est of Mrs. B. as the legal representative of her husband, op- 
erated as a dissolution. This would have been the case, if 
Mrs. B. had been a member of the firm, and filed a bill for an 
account, against the other partners; but here she is merely a 
creditor — the representative of one of the partners, filing her 
bill for an account of the proceeds of that business. 

It follows that Eaton is liable for all the notes which were 
executed by Hall in the name of Hall & Eaton, specified in 
complainant's bill; and as Foster, as endorser, h£LS paid or ta- 
ken up these notes, he has become himself the creditor of Eaton. 

In relation to the notes which were signed by Hail alone, 
but which complainant alleges were made and endorsed for 
the benefit of the firm of Hall & Eaton, and actually used by 
them for their partnership business, the question arises was 
the money for the use of the firm and was it advanced upon 
its credit? It is clear from authorities well-settled, that when 
money is borrowed for a firm, and the individual note of one 
partner alone is taken, that partner alone will be held respon- 
sible, imless it appear that the money was advanced for the 
firm and on the credit of the firm. It is unnecessary to exam- 
ine this point, for in relatioi. lo this, we have no evidence but 
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that of Hall himself^ and in as much as he himself is already 
liable to Foster (his endorser) for the whole amount, it would 
not do to permit him to prove that the money was advanced 
upon the credit of the firm, and thereby shift erne half of his 
own responsibility to the shoulders of Eaton. See Vanzant 
uf. Kay, 2 Hump. R. 106. 

Hall has a lien upon the partnership effects, for the pay- 
ment of the debts of the firm; and Foster, having paid these 
debts, has a right to work out his equity through HalL Story 
on Part § 326. 

Let the decree below be reformed according to the princi- 
ples of this opinion. 



HOPKINS, HALL, Ct oL^ J. B. HAHHA, €t oZ., AKD JAS. KEY, %>». THE GAL- 
LATIN TURNPIKE CO. 

1. ACoipomtion hai power to make an aMignment of its effects toita credi- 
tors. 

S. The agent of a corporation (as for instance, the president of its board of 
directors,) may make a deed without a power of attorney un.d^i' seal. 

3. The seal of a corporation, when affixed to an instrument, jb prima facie 
cTidence that it was put there by proper authority, and the contrary must be 
shown by the objecting parties. 

4. The State bonds, in this case, are liable to the lien created by the fifst at* 
tachment. 

On the 28th February, 1842, J. H. & H., W. W. & R. C. 
F., Jr., filed a judgment creditor's bill against the Gallatin^ 
Tompike Company. The bill set forth the judgments at law, 
in the aggregate some 93000, returns of ^o property found," 
and insolvency of the corporation— 4;hat on the day of 
1841, a deed of trust was made by one S. R. A., Prest. &c. 
and purports to convey to one S. W. the interest of said Com- 
pany in certain toll houses, gates, tolls, on said route, to se- 
cure certain persons who were endorsers of certain promis- 
sory notes discounted in Bank^-that said deed was void— that 
there were in possession of the secretary of said Company 
three bonds of the State of Tennessee, of the value of 91000 
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each, which belongeci to the Compalkyf and which ''as cboees 
in action,** ought to be subjected to the satis&ction of com- 
plainants' judgments. The bill stated further that the per^ 
sons made Defendants were stockholders in the said Compa^ 
ny, were owners of shares; that the stockholders were too 
numerous to be made parties; that the capital stock of said 
company was in equity a trust fund for the payment of the 
debts, and as such the stock of the persons made defendants, 
was liable for the judgments of complainants, in the propor- 
tion which their nutiber of shares bore to the whole number of 
shares. 

Frayed that the deed of trust be declared void, for an at- 
tachment to attach the three bonds — ^itgunction to ii\join a 
transfer— -and satiisfaction of their judgment from said bonds; 
that the capital stock be held a trust fund, and the shares of 
the persons made defendants be declared liable in the propor- 
tion before given, and for general relief: Process was issued 
and served before either of the other bills was filed. 

On the 10th of Mordl, 1843, Hanna, and others, (judg- 
ment creditors in about 930,000,) filed a general creditor's bill, 
in which the number of bonds of the State in possession was 
stated to be five of 91000 each, and every stockholder was 
made a party; otherwise in substance as tiie bill of J. H. & 
H. and others. On the 16th of March, 1842, James Sley, (a 
judgment creditor, in about 91500,) filed his bill, in substance 
the same as the bill of J. H. & H. 

The answer of the corporation admits possession. of the 
bonds-Hseta forth the deed of trust executed by S. R. A., Prest. 
—denies that the deed is void, and that the capital stock ik 
not liable, &c. The Stockholdiers demurred — and under an 
order of court the causes were consolidated. 

By consent of counsel, the causes were set for hearing as 
to all parties on bills and answers. 

Th^ causes were heard before the Hon. Lunsford M. 
Bramblett, Chancellor, at April Term, 1848, of tiie Chancery 
Court at Gallatin. His Honor declared the jdeed of assign- 
ment void — the bonds subject to the payment of complainants' 
judgment debts— and dismiss the bill as to the stockholders — 
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he also appointed a receiver to collect the tolls, and after re« 
serving flL sum sufficient to preserve the road in repair, to pay 
the balance into the office of C. & M. to be distributed pro 
rata among the judgment creditors; the question of priority 
on the part pf J. H. & H. and others, ( jud^^ent creditors who 
first in point of time filed their bill,) to have satisfacticm out of 
the THSEsbondsattached exclusively, was reserved. From this 
decree the Gallatin Turnpike Company appealed. 

John J. WhiiCf for the Gallatin T. Co. 
Mm Trimble and Jtnnes WkUworthj for James Hopkins, 
and Hall, and others, and for Hanna, and others. And 
Jo. C. OuUd^ for James Key: made the following points: 

1. The deed is void. The pleadings present this deed as 
made by S. R. A., as Prest. merely: it ought to appear to be 
authorized in the Board of Directors. The act of the President 
is void without such an order. 

2. Tiie Bonds are liable as choses in action, under the act 
of 1832, ch. 11. 

The counsel ibr James H. and H. made the point of priori- 
ty on this behalf, and cited the 4th Seo. of act 1832, ch. 11, 
and the case of Coming & Morton ««. White, 2 Paige Ch. 
Rep. 567. 

Gbsbk, J: In as much as the individual Stockholders are 
not before this Court, no appeal having been taken as to the de- 
cree of the Chancellor, dismissing the bill as to them, the 
questions to be considered are: 

1. As to the power of the corporation to make an assign- 
ment of its effects for security, or in payment of, its creditors, 
there can be no doubt>. 2 Kent, 226. By the cliarter of this 
company, it is expressly empowered tp purchase goods, lands, 
and chattels, and the same to use, alien and dispose of at pleas- 
ure,'' and if it can do this by absolute sale, there certainly is 
no reason why it may not assign its property, or the profits of 
its business to a trustee for the payment of its debts; see 6 
Conn. Rep. 253; 8 Do. 505 & 12; 6 Gill & John. 375, and Dana 
V8. Bank of the U. S., lately decided by this Court,'and the 
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case ex parte, James S. Conway, decided hy the Saptesne 
Court of Arkansas. 

2. We do not think that it was necessary for the President of 
the Board, to have been authorized by a power of attorney 
under seai The rule of the common law, alB to the power of 
agents, cannot apply to corporations, in the very naiture of 
things. Corporations assent or dissent by vote, &c. If the 
Corporation or its Board can assent primarily by vote alone, 
to say that it could constitute an agent to make a deed by 
deed alone, would be to say that it could constitute no such 
agent whatever; for after all, who could seal the power of at- 
torney except one authorized by a vote? See Aug. & Ames, 
sec. 7, 14 Conn. Rep. 603. 

3. It is also objected that it does not appear, in this record, 
that there was a vote of the Board authorizing or assenting to 
the execution of this deed. ^ Where the seal of a Corpora- 
tion appears affixed to an instrument, the seal itself ia prima 
facie evidence jhat it was affixed there by proper authority; 
add the contrary must be shown by the obj^ting party.** 
Ang. & Ames on Cop. 115. The bills do not allege the ir- 
regularity in the execution of the deed, but impliedly ad- 
mit that the seal was affixed to the instrument by proper au- 
thority. And we do not think a power of i&ttomey under seal 
was necessary from the Board to the President, to authorize 
him to make the deed; that the existehce of the seal iB prima 
fade evidence of authority. 

4. The iofub which remain in the hands of the officers undis- 
posed of, are chosea in action^ liable to the satisfaction of com- 
plainants debts. The answer admits that in the spring of 1841, 
the company being in debt, 620,000 were subscribed by in- 
dividual stockholders, who were creditors of the company, cm 
condition that each subscriber should receive an amount in 
State bonds, equal to his subscription, after deductings per 
centum. The company have paid over to these stockholders 
under this arrangement, 615,000. The bonds in question had 
been obtained a year before these bills were ffied, and had not 
been transferred to these creditor stockholders. They remain- 
ed the property of the company; and these creditors had a 
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right to come in, on the condition mentioned, (by relinquish- 
ing 8 per cent.) and obtain the bonds, bat this diey had not 
done; and the bonds are therefore liable to the debts of the 
corporation. 

Hopkins, Hall, et dl., having filed their bill first, by their at- 
tachment secured a prior lien, to the amount of 98,000. The 
balance must be divided />ro rata between the other parties to 
the remaining bills. 



HOLXHSVILLB T UM i flKE COMP. V9. J. JR. M. BAKSB,C. H. VAirOB,ef oZ. 

When a tampike road it eomrtnicted along the bed of an old rpad, in pana- 
ance of a charter which rette in the Company the right to reeei?e toll, the old 
road is thereby aboliehed. 

The reeted right which the oompany ha* to the fraa^ke, it luperior to any 
right of aneannent that the public had in the old rbed. 

And to continne the old road parallel with, and adjoining to the turnpike, 
would be incoiinstent with the ftanchiee thoe granted^ 

An order of the CSounty Court of Davidson County, in April, 
1841, discontinued the old Bfill Cr^ek Road, and merged it 
in the Nolensville Turnpike. At the January Term of the 
County Court in 1842, J. R.M. Baker, C. &. Nance, and about 
two^ hundred others, citizens of Davidson and Rutherford 
counties, presented their petition to said court, -setting forth, 
that 'they and their fathers had been possessed of a free road, 
running from the' Valley of Mill Creek in said County, to 
Nashville, and had kept said road in order, and that the 
Nolensville Turnpike intersected said road less than two miles 
from Nashville, but the Turnpike or its Commissicmers had 
recently diverted their Iroad out of its original track, so as to 
compel the Petitioners to travel more than two miles on said 
turnpike road, and had erected a toll gate, nearer Nashville 
than two miles, which is a distance less than that allowed by 
the charter, and that the original Mill Creek road did not touch 
the turnpike until within two miles of Nasliville; and they 

2 



58 Recent Decmons. 



pray that said obstruction may be removed, and that the origi- 
nal Mill Greek Iroad be re-opened." 

At the April Term of said Court, a Jury of view was ap» 
pointed to open said road, according to the petition, and their re- 
port, re-opening the old road was confirmed at the July Term. 

To which the Turnpike Company objected, but their objec- 
tions being overruled, the Company, by its Agents, Eosley 
and Blackman, prayed an appeal to the Circuit Court 

At the January Term of the Circuit Court, 1843, for David- 
son County, his Honor Judge Maney, who decided the order of 
the County Court, abolishing the old Nolensville Road, where it 
runs through Mrs. Quimby's land, void, and the order of said 
Court at a subsequent term, rescinding the same was correct; 
and that the Court was satisfied from the evidence, that at the 
time, and before the establishment of the Nolensville Turn- 
pike Company, there was and had been an old County Road, 
leading from Nashville to Huntsville by the way of Nolens- 
ville; that at the point where said Turnpike Company was 
authorized to erect the first toll-gate, and for some distance 
northward aM southward of that point, the travel on said 
road, was 90 feet wide; that at the same time there was an old 
County road, called the Mill Creek Road, which intersects the 
^shville and Huntsville road, a little more than two ndles 
from Nashville, and that the turnpike road was so located as 
to leave 20 feet east of the 60 feet claimed by the turnpike, 
which was untouched, and along which 20 feet those who used 
the Mill Creek road had been in the habit of travelling for 
many years; that the turnpike diverges considerably from the 
old road, both north and south of this point; and that, in as 
much as there were 20 feet east of the road at the two mile 
point, not touched by the turnpike, but used and enjoyed by 
Petitioners, as a public easement; that therefore it was not 
abolished by the construction of the turnpike; but they had 
the right to travel that road without molestation, and without 
being compelled to pass through the gate. 

To this opinion of the Court, the defendants excepted and 
prayed an appeal to the Supreme Court in the nature of a writ 
of error. 
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The bill of exceptions, in this case, exhibitsa variety of tes- 
timony, principally tending to prove that there were 20 feet 
of the old road near the toll-gate, at the point ndiere the Bfill 
Creek Road approached the tnmpike, lying east of the ground 
claimed by the turnpike, and that those who used the Hill 
Creek Road, osnally travelled over these 20 feet 

E. BL Ewmg and J. Campbell^ for Turnpike Company. 
MeigSy for Petitioners. 

Gbkn, J: The Charter of the Nolensidlle Turnpike Compa- 
ny, refers to the Franklin Turnpike Company, and grants the 
same rights and privileges, as are therein granted to the Frank- 
lin Turnpike Company. 

The Company was authorized after the completicm of five 
miles of the road, to erect a toll-gate and receive tolls; but no 
toll-gate was to be erected in a less distance than two miles 
from the town of Nashville. 

It also provided, (act 1839, pamphlet page 166) that ^all 
roads except on the ground where the turnpike may pass, now 
in use, shall be continued as heretofore, unless the County 
Courts in the County through which they may pass, shall or- 
der them or either of them to be discontinued.'' ^ 

The charter directed also, that the road should be opened at 
least SO feet wide, with sufficient ditches on each side. 

The road has been constructed, and a gate is erected two 
miles from Nashville. This rood forthe distance of these two 
miles, is upon the bed of an old road, called the ^Nolensville 
Road," except a few segments of the old road, which are de- 
parted from by the new Iroad, by reason that it does not con- 
form to the crooks of the oldroad. 

There is a neighborhood road called nhe Mill Creek Road," 
which intersects the Turnpike Road near the first gate. The 
Turnpike Company insist that this road is merged in the 
turnpike south of their gate, and that the gate must be passed 
through in travelling the Mill Creek road to Nashville. The 
defendants in error, insist that the margins of the two i-oods 
<»dy adjoin soutii of the gate, and that they have a right to 
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travel on that part of the old road, which is not occupied by 
the tumiHke— parallel with the turnpike, so as to avoid going 
through the gate. 

From the evidence it appears that there is a small stream^ 
u few feet south of the gate, near which the old road was very 
wide; — ^made so by travellers turning from the centre, to seek 
better ground, thereby having for the breadth of 90 feet, the 
appearance of travel, and giving to the ground the character 
of a road. 

The turnpike has been placed upon the old road; but on the 
cast side, it does not occupy at the gate, all the ground consti- 
tuting the old road Some 20 or 30 feet of the old road remains, 
cast of the ditch of the turnpike. 

We think the Turnpike Company, by running upon the bed 
of the old road, destroyed and abolished that road, as a public 
casement. The charter declares, that ^all roads except on the 
ground where the turnpike may pass, now in use, shall be 
continued as heretofore.'' But the Turnpike Company in es- 
tablishing their road, on ''the nearest, and most practicable 
route," had a right to occupy the ground on which an old road 
had been laid out. 

Of course the old road would cease to exist. For although 
the margin of the old road might still be visible, along the 
track of the turnpike for the whole distance, for the reason 
that it may have been twice as wide as the turnpike, yet its 
existence as a public road would be destroyed; because to 
continue the old road, parallel with, and adjoining the margin 
of the turnpike, would be inconsistent with the franchise 
granted to the Turnpike Company. 

They have built the road in fulfilment of a contract with 
the State, by which in consideration of their labor and ex- 
pense in the construction thereof, for the benefit of the public, 
they are authorized to erect gates and receive toll. If the 
margin of an old road might be travelled, so as. to avoid the 
turnpike toll gates, this right would be utterly defeated. 

Where two conflicting rights exist, the less must give way 
to the greater. 

The travelling: public have no vested right in the easement 
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of a public road. They may be granted or abolished by the 
State at pleasnre; and when a turnpike road is constructed 
almig the bed of such a road* in pursuance of a charter, that 
vests in the Company the right to receive toll, the old road is 
thereby abolished. The vested right which the Company has 
in the franchise, is superior to any right of easement that the 
public had in the old road. 

It is insisted, however, that the ^Mill Creek Road" is not 
merged in the Turnpike south of the gate, and that as part of 
the road is visible, that part may be travelled without going 
through the gate. 

We are of opinion that the roads come together before the 
gate is reached. Many of the witnesses say, that the turn- 
pike was built on the centre of the old road. 

Mr. Bostick who jsuperintended the laying out and construc- 
tion of the road, says that at the gate, the turnpike is in the 
centre of the old road. 

Other witnesses think the roads do not come together until 
after the gate is passed. All agree that a part of the old road 
is visible east of the turnpike; but many witnesses speak of 
the great width of the old road — so that if the turnpike were 
on the centre of the old road, part of it would still be visible. 

We are of opinion, that the turnpike at the gate, is, in the 
language of the charter, on the ground occupied by the old 
road, and consequently its existence as a public road, is not 
preserved by that provision of the charter, but that it is 
abolished by the construction of the turnpike. 

The judgment reversed, and the application i*efused. 



UNION BANK VS. HICKS, BWING A; CO. 

A judgment by default operate! on the defendant at an admiasion of the 
cause of action : and upon an inquiry of damages, evidonce ihowing that no 
cause of action over existed, is inadmissible. 

Green, J: Two notes were placed in the UnionBankby Hicks, 
Ewinizr & Co., for collection, the one is alleged in the decla- 
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ration, execated by A. Dale» & Ca* and endorsed by Lemuel 
Doncan and R F. Knott & Co^ and the other execated by A. 
Dale & Co., and endorsed by Dale & Philips and R F. ILiott 
Sl Ca These notes were endorsed by Hicks, Ewing & Ca 
and placedin the Branch of the Union Bank atColmnbia, to be 
collected according to the custom of the Bank. But no de- 
mand was made at the Union Bank at Nashville, where the 
notes were payable, when they fell due, nor was notice given 
to the endorsers. The Bank suffered judgment to go by de- 
fault, and when a Jury was etopanneled to enquire of the 
damages, evidence was offered to prove, the endorsement of 
R F. Knott & Co. a forgery. 

The court was of opinion that this evidence was incompe- 
tent, and that the judgment by default was an admission of 
the endorsement as described in the declaration. 

It is laid down in aU the Books on Practice and is unques- 
tionable, that a judgment by default is an admission of the 
cause of action. Field's Prac 580; Bingham on Judg. 17. As 
a necessary consequence, upon an inquiry of damages, evi- 
dence showing that no cause of action existed is inadmissible. 

Now what is the cause of action, stated in this declaration? 
Does it consist only in the allegation, that the defendant ne- 
glected to make the demand, and notify the parties whose 
names were upon the paper? Certainly not The declara- 
tion alleges that the notes were executed by A. Dale & Co., 
and were endorsed by R F. Knott & Co. The fact of the en- 
dorsement of the notes, and of the negligence, by reason of 
which the defendant failed to fix the liability of the endorsers, 
constitute the cause of action. If the notes were not endors- 
ed, there could be no cause of action. For all the Bank was 
called upon to do, was to take the steps necessary to fix the 
liability of the endorsers, and if the endorsements were forge- 
ries, the Bank could have given that in evidence under the 
general issue and the action would have been defeated — the 
facts therefore that these notes were executed, were en- 
dorsed as described, were placed in the Bank for collection, 
and that it failed to make demand and give notice to the par- 
ties, are all necessary ingredients and indispensable parts of 
the cause of action as stated in this declaration. 
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We are of opinion, therefore, that the Circuit Court com- 
mitted no error in stating that the judgment by default was 
an admission of the validity of the endorsements. 

Affirm the judgment 



RECORDER OF NASHVILLE VS. CHARLES BARRETT. 

An act of the Legislatare gfiving the Corporation of NashTille, power to 
regulate and restrain free persons of color, ^*bj imposing upon them restrictionei 
and duties, not inconsistent with the constitution of the Stnte,*' does dot grant 
to the Corporation the power to prohibit free persons of color from pursning any 
of the ordinary' callings, by which an honest living is made. 

On the 22d November, 1843, the Legislature of Tennessee, 
granted an amendment to the Charter of the Corporation of 
Nashville, which contains the following sections, to wit: 

^^SscTioif. 3. Be it enacted, That said Corporation shoU have full power to 
tax and license the privilege of running Drays, Carts, and Hackney Coaches 
within the limits of said Town.^' 

^^Sec. 5. Be it enacted. That said Corporation shall have fall power to regulate 
and restrain the free colored persons within its limits, by imposing upon them 
any restriction or duty, that may not be inconsistent with the Constitution of 
the State.)' 

Subsequently, to wit, on the 22d December, 1843, the May- 
or and Aldermen of the Corporation of Nashville, passed an 
ordinance regulating the running of Drays, Carts, &c., with- 
in the Corporation. 

By its provisions all persons were prohibited from running 
Drays, without first having procured a license from the Re- 
corder, which he was required to issue upon the payment of 85 
tax, and fees, and upon the party applying giving bond for his 
compliance with the laws of the Corporation in relation to 
Carts, &c. This ordinance also contained the following pro- 
hibitory clause, viz: 

Sec. 4. **Be it enacted. That no colored penon shall be licensed to run a 
Dray within this Corporation, or be permitted by the owner, or owners of any 
such Dray or Cart, to superintend the running of the same, the slaves of any 
such owner or owners excepted.'^ 
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At the January Tenn of the Circuit Court ^f Davidson 
County, Charles BarrM^ a free person of colour, applied to 
to that Court for an alternative mandamus^ directed to the Re- 
corder, commanding him to issue a license, upon his complying 
with the prerequisites required by law, or show cause why he 
had not done the same. The petitioner, Barrett, stated that 
he was both a citizen and resident in the city of Nashville; 
that he desired to run a Dray, for the conveyance of merchan- 
dize; that on the 11th of January, 1844, he applied to the Re- 
corder, Wm. Garrett, for a license, and tendered him the 
amount of tax and costs; and offered to give bond and security 
in the sum of 8200, for the observance of the laws of the Cor- 
poration in relation to Drays; and that said Recorder peremp- 
torily refused to grant the same. 

To i^s mandamus the Recorder made return, that ''CAarZcf 
Barrettj the person applying, was a colored man, and that by the 
laws of the Corporation, he was prohibited from issuing a li- 
cense to a colored person.*^ 

On this statement of facts, together with an affidavit of two 
witnesses, as to the facts stated in Barrett's petition, and argu- 
ment of counsel. His Honor Judge Maney, ordered the issu- 
ance of ^peremptory mandamus^ directed to the Recorder of 
Nashville, commanding him to issue a Dray license to Charles 
Barrett. To this opinion of the Court, in granting a perempto- 
ry mandamus, the said Recorder excepted, and prayed an ap- 
peal, in the nature of a writ of error, to the Supreme Court 
then sitting; which was granted. 

E. H, Ewmg^ for the Recorder. 

7. H. Fletcher, CamjAell and Meigs, for Barrett 

Judge Reesb delivered the opinion of the Court verbally, in 
substance: That the very grave and important question argu- 
ed at the bar, as to the extent of constitutional protection, if 
any, ei\joyed by the free colored population of the State, did 
hot arise in this case. Whenever it should, it would deserve 
the most deliberate consideration. But it was manifest from 
the 3d and 5th sections of the late act of Assembly, that the 



Legislature did nol intend to grant, nor did the language of 
those sections import a grant to the Corporation of the power 
to prohibit firee persons of colcnr from pnrsoing any of the<N^ 
dinary callings by which an hcmest living is made. Thejn-m- 
kge mentioned in the 3d secticm cannot be denied to any per- 
scm who complies with the conditions npcm which it is to be 
granted. By the 5th section, the Legislature merely enlarges 
the power of the Corporation to maintain the good order of 
the to%vn, by allowing them to make sach police regnlations, 
as may be found necessary to control and restrain the beha- 
viour of this peculiar class of its jjopulation. But the Cor- 
poration clearly did not regard the prohibition contained in the 
4th section of their ordinance, as a police regulation, necessa- 
ry to preserve order by preventing the intermingling of classes 
and colors; because in the same section, slaves are allowed to 
be employed in the very pursuit which is denied to free per- 
sons of the same color, and while white men are allowed to 
ehiploy slaves, they are prohibited from employing free persons 
of color. The power to regulate and restrain free persons of 
color byimposingon them lawful and constitutional restrictions 
and duties, contemplates nothing so serious as the taking from 
this class of people the right to gain a living by honest labor. 
And, in passing the ordinance in question, the Corporation ex- 
ceeded the powerconferred on it by the Legislature; and there- 
fore the judgment of the Circuit Court is affirmed, and a per- 
emptory mandamus is ordered. 

NoTs.-^The iketch of the opinion of the Court hat been kindly furnished 
by R. J. Meigs, Eso. 
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The late Legislature of Tennessee, passed a law making a 
provision for the exchange of the Reports of our Supreme Court, 
hereafter published, vnth each State of the Union. It is to be 
desired that every other State would make a similar provision. 

A provision was made for a new Revisal of the Gen- 

3 
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eral Laws of this State and a Digest of the Reports, by 
two persons, to be appointed by the Supreme Court at its 
last Term; and the Revisal is to be submitted to the next Gen- 
eral Assembly. F. B. Fooo and R. J. Meigs, Esquires, have 
been appointed by the Supreme Court to perform this duty. 
A more judicious, and a more acceptable selection could not 
have been made. The well known learning, literary and le- 
gal, of these gentlemen, will be a sure guaranty that the 
work will be ably prepared. 

The Legislature which adjourned on the 3lst January last, 
passed 234 bills, mostly of a local character, and about 60 
joint resolutions. 

Amongst others a law was passed authorizing the establish- 
ment of a Bank at Eoioxville, with a capital of $800,000; a 
law increasing the State-tax from 5 to 7 1-2 cents per $100, 
and adding to articles heretofore taxed, all money loaned or 
deposited at interest: and all bank stock, of resident stock- 
holders. 

This law will add 30 or 40,000 dollars to the revenue, and 
will enable the State to meet the interest on the State-bonds. 

Also a law imposing a tax on all gold and silver watches; 
all jewelry; all piano fortes, except those used in schools; 
and on all gold and silver plate, exgept silver tea and table 
spoons. 

A law repealing the tax of $2000 on Brokers, and reducing 
it to $100; and a law, imposing a tax of one per centum, upon 
goods and wares, imported into this State and sold at auction, 
together with a tax of $25 for a license; the auctioneer to 
render an account every three months. It is made the duty of 
the revenue Commissioners, to make out the list of the pro- 
perty, according to the provisions of the new law. 

A law establishing a school for the Blind in Nashville, and 
appropriating $1500 annually to the support of said institu- 
tion: and $1000 annually to the support of a school for the 
Deaf and Dumb, at Knoxville, each institution to be under the 
control of three trustees, to be appointed annually by the 
Grovemor; a law to continue the bounty on Silk; and an act 
prescribing the mode of choosing electors; and another de- 
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fining and bringing into one view the attachment laws of 
this State. 

This attachment law will be noticed hereafter. 

A law was also passed, providing that courts of equity shall 
give relief against Usury, when a defendant is sued at law, 
and fails to plead usury, or having plead it, fails in his defence 
for want of proof, and that a failure to make a defence at 
law, shall be no bar to relief in equity. 

The same power is extended to Magistrates in relation to ail 
sums within their jurisdiction. 

By another act all the interest which any usurer may have 
received, over and above legal interest, is declared to be a 
fund in the hands of the usurer, to satisfy hona-fide creditors 
and securities of the debtor, and they are authorized to recov- 
er the same either at law or equity. 

USURY. 

Sec. \. Beit enactedby the General Assembly of the State of 
Tennessee^ That the courts of equity shall have concurrent ju- 
risdiction with courts of law in all matters of usury, and when- 
ever a defendant is sued at law where there is usury and shall 
fail to plead or rely upon that defence, or when he does plead 
it and such defence fails for want of proof, it shall be lawful 
for him to file a bill in Equity in which he shall state the 
grounds of usury, and the court upon the usury being made to 
appear according to the rules regulating equity proceedings, 
shall give the requisite relief, and it shall not be necessary to his 
obtaining relief in equity to show that he could not have avail- 
ed himself of the defence at law. 

Ssc. 2. Be it enactedf That in all cases within the jurisdic- 
tion of Justices of the Peace, the same Justice shall have full 
power and authority upon principles of equity and upon the 
same principles and in the same description of cases, in fact 
and principle without the formality of pleading to give the 
same relief, and the same extent, as is by this act and other 
acts provided. 

Passed January 26th, 1844. 

Beit enacted by the General Assembly of the State of Tennes- 
see, That hereafter securities and creditors shall have the right 
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in law or equity to recover from any person who may have re- 
ceived nsurioos interest from the principal or debtor the 
amount so received over and above lawful interest in satis- 
faction of their debt or liability, and such unlawful interest 
in the hands of the usurer shall be in all cases, a fund to sat- 
isfy bona fide creditors and securities; Promded^ they shall be- 
fore they bring suit under the provisions of this act be judg- 
ment creditors. 
Passed January 29th, 184*^ 



CoNDSirsED Reports of the Decisions of the Supreme Court 
OF the UMrrsD States. — ^The Tennessee Memorial — ^Richard 
Peters, Esq. 

The Legislature of this Scate, at its last session, passed a 
resolution, ''presenting to the favorable consideration of Con- 
gress, the publication, anew, of an edition of the decisions of 
the Supreme Court of the United States, from the beginning." 
Memorials have likewise, during the last two months, beeA 
Ibrwa^cd from the Bar of several towns in this State, ui^- 
ing upon Congress the necessity of authorizing some suitable 
person to prepare condensed Reports of these decisions, to be 
published and circulated at public expense. In these memo- 
rials, it was ui^ed that all the Reports, contained in forty- 
two volumes^ at a cost of $250, might be so condensed as to be 
embraced in eleven volumes, at a cost of $35; and request- 
ing that a copy of the proposed Reports, when published, 
should be given to each of the eleven or twelve hundred 
counties in the United States; to every College, Acade- 
demy, and public Library." This memorial was based on the 
fact, that these Reports embrace the only correct exposition 
of the Constitution and Laws of the United States, and con- 
tain within themselves, the great bo^ of the Constitutional, 
National and Municipal Laws of the Union. MK Peters says: 

''My condensed Reports contain the cases reported in Dal- 
las, Cranch and Wheaton— twenty-three volumes. The con- 
densed Reports are in 6 volumes, the cost of which will be 
twenty-five dollars. Peters' Reports (if no copy-right inter- 
feres) may be condensed into four volumes, at a cost of sixteen 
dollars, making the cost to the Government for the whole, forty 
dpllarsl In tlus series of condensed Reports, would also he 
contained notes of the decisions of the Circuit and District 
Courts, reported in twenty-thyce volumes.'" 
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socTH WBSTEBif EEPORTS AiTD KE70KT- Of Otherwise, follow op the moncj in 
'CIS >— In the Art. in' our first nnmber, the hands of B, and subject it or his 
in relation to the Alabama Reports, property to th^ pajment of their claims 
there was an error. There were five against the donor ? 
volumes by Messrs. Stewakt & Portek, I should be pleased to see the opinion 
embracinff the decisions from 1831 to of svme legal ffentleman on this ques- 
1834, and then follow Mr. Porter*s 9 tion. ftespectfullj, 

Tols. The volume attributed to Mr. E. H. £:(olisb. 

Lindsey, was the first of the new 9erie$^ 
by the Supreme Court. The Sctkexe CoraT of TE2nn:ssEE 

At the late sesrion of the Alabama adjourned on the lOth February, after 
Legislature Hon. H. Goldthwaite was having been in* session ten weeks. — 
re-elected, an associate Justice of the About ninetv written opinions were de- 
Supreme Court, in the place of the Hon. livered b^ tLe Judges, many of which 
C. C. Clay. involved important Questions. In this 

and the two succeeding numbers, wo 
JProm a CmretpondenL shall be able to present to our readers, 

Atheits, Ala., Jan. 83d, 1844. reports and abstracts of all the cases 
MiLTOir A.HAT2rES Esq. — Sir: — '^lam decided. Since December, 1842, the 
well pleased with the design of vour Supreme Court has been in session at 
Law Journal, and highly approve of the Nashville near six months, and has de- 
matter and arrangement of the 1st No. cided more than 200 cases. The amount 
I have for several years desired to see of business coming up from the lower 
such a Journal established in the South Courts is a very good evidence of the 
West, and hope you may meet with talents and energy of the Bar, but it 
great success. must be a heavy tax on suitors. 

^^I would be pleased, sir, to have the 
privilege of submitting to the readers The Supreme Court of Alabama, 
of your Journal, a question which has has been in session at Tuskaloosa, since 
not yet been settled oy soy decision of the first of January. We have on file 
our Supreme Court It hasbeen decided a digest of the decisions made by that 
in Alaoama, that a voluniary convey- Court at its present term, which we 
ance of propertf^ executed by a father will publish in pur next number, 
to his children, he being indebted at 

the time of executing the same, is void Advocates' Library : The books of 
as to previous creditors of the parent, this Association, will be opened for 
and that the property may be followed subscriptions to the stock, during the 
into the hands ot the donees, and sub- present month at Nashville, Columbia, 
jected to the claims of the creditors. — Franklin, Murfreesboro', and Gallatin. 
3 Porter's Rep. 196. All the decisions The Commissioners appointed to rc- 
which I have seen on this question, in ceive subscriptions, are R. J. Meigs and 
this and other SUtes, have had refer- F. B. Fogg, Nashville; J. J. White, 
enco to property, in the ordinaiy mean- Gallatin ; Cnarlcs Ready, Murfroesboro; 
ing of the term, and not to money. John Marshall, Franklin ; and James H. 

ButsupposeA. indebted beyond his Thomas, Columbia. The object of the 
fncans, makes a gift to his son, B, who Association is thus stated in the char- 
is of age, and living to himself. Can ter. — Section 1. Be it enacted bjf the 
fhe creditors of A, by bill in Chancery General Auembbf of the State of Ten- 
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n€99ee^ That to procure a more exten- 
sive Law and Miacellaneona Library in 
Naahville than can be compaased by 
the means of individuals, a corporate 
body may be formed to consist of StoclL* 
holders, who, by the name of ^^The 
Advocates' Library,'^ shall have per- 
petual succession, a common seal, and 
all such powers and capacities as may 
be necessary and proper for the govern- 
ment of such an association. 

Shares thirty Dollars each, and Capi- 
tal Stock $50,000. 

We look upon this step, as a very fa- . 
vorable indication in &vor of the ad-' 
vancement of legal learning in our 
State, and hope the enterprise may 
meet the approoation of the whole Bar 
of Tennessee. 

Notices of oua Jousnal: ^*I have 
received the 1st No. of a Journal (call- 
ed the South Western Law Journal) 
published by Cameron & Fall. The 
Editor does not reveal his name, I hope 
the Editor will give up the anonymmu 
and require all his contributors to do 
the same.'' — We9tem Law JaumaL 

The learned Editor of the Western 
Law Journal has not examined our 
work with his usual care. If he had 
looked on the fourth page of the cover 
he would not only have seen the name 
of the Editor but also of several cor- 
respondents. We acknowledge the 
receipt of the five first Nos. of Prof. 
Walker's Journal. His publication is 
ably conducted, and should meet the 
favor of the Western Bar. 

The lastNo. of Prof. Walker's Journ- 
al, which we have just received, makes 
the amende honorable. 

South'Wettem Law JoumaL — The 
Februar]^ number fully answers the 
expectation raised by the first. The 
southern press is strong in expressions 
of approbation. I find that I was mis- 
taken in saying the editor did not give 
his name. It is Milton A. Haykes, of 
the Nashville bar. My mistake^ arose 
from its being on the last page, instead 
of the first. 

**The cry is still they come." Since 
our last publication, we have received 
the first number of another new law 
magazine, the South Western Law 
Journal and Reporter, Edited by Mil- 
ton A. Haynes Esq. This Journal 
comes well rccdmmendcd and wo do 
not doubt that it will receive warm en- 



eouraffement from the Bar, especially 
in the South West If the future num- 
bers are as well prepared as the one we 
have examined, the work will not 
merely receive success; it will deserve 
it; and herein is a distinction." — Law 
Reporter^ {Boston.) 

From the HoUy Springs ( JtftM.) Gazette. 
We publish in to day's oaper the pros- 
Dcctus of a Law Journal published at 
Nashville, Tennessee, by Milton A. 
Haynes. The work contains a variety 
of important information to the legal 
fmtemity, which may be obtained at a 
very cheap rate. It containaa regular 
abstract of the decisions of the Su- 
preme Court of the State at Nashville, 
knoxviUe and Jackson, and the Feder- 
al Court. By this means, the Tennes- 
see Reports are obtained monthly, and 
in a much cheaper form than the regu- 
lar volumes. By reference to the Pros- 
pectus, it will be seen that the object 
of the work embraces many other in- 
teresting subjects to the profession. — 
Such a work ahould meet with encour- 
agement and patronage. 

Firom the Ooage (Mo,) Yeoman. 
South- Western Law Journal and 
Reporter, — ^is the title of a new pub- 
lication at Nashville, Tennessee. The 
first number of this work, which is now 
before us, is neatly executed, and the 
plan of the work together with its se- 
lections, and original matter, gives a»- 
surance that it will be a valuable re- 
quisition to the legal profession. It is 
adapted to every grade of the profes- 
don, and we hope it will receive that 
encouragement which a work of the 
description deserves. We refer the 
reader to the prospectus of this Journ- 
al, contained in another column, and 
would remark that the first number can 
be seen by any person desirous of pat- 
ronizing the work, by calling at this 



fhtm the KnoxiiUe {^Tenn.) Regioter. 
We would call attention to the pros- 

Sectus of the ^^South- Western JLaw 
oumaland Reporter,'* which appears 
in another column of our paper to-day. 
The first number, which nas just been 
issued, is highly creditable to the edi- 
tor and publishera, and gives earnest of 
a work that will commend itself to the 
favorable attention of the members of 
the legal profession. 
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Shelbyvillb, Teim., > 
Feb. 23d, 1844.5 
M. A. HA\7rEs, Esq. — The case of 
Clark vs. Ramsey^ as reported in the 
February number of the "South- West- 
ern Law Journal,'' has produced some 
disagreement of opinion as to the point 
decided by the Court. There are those 
hero who hold that in that case the 
court held that the maker of a note in 
an action asfainst him, by an innocent 
/lolder could not make tne defence of 
usury. In other words they say, the 
Court has decided in this case in direct 
opposition to the Act of 1835, ch. 50, 
sec. 4 : 2 Ycrtrer, 350, and a multitude 
of cases in New York. I apprehend 
the misconception of this case has grown 
out of the vague and imperfect state- 
ment of the met by Judge Green in his 
opinion. He aays: "This suit was 
commenced before a Justice of tho 
Peace, to recover money which the 
plaintiff alleged he had paid upon a 
usurious contract. Joseph Clark pro- 
cured his father, Absalom Clark, to ex- 
ecute to him his note for $75, due 12 
months after date, with a view of rais- 
ing money thereon, and sold the note 
to Ramsey for $60. When this note 
fell due, Absalom executed to his son 
a note for $90, due in 12 months, and 
this note was given to Ramsey to take 
up the $75 note. Tho ^90 note was 
paid at maturity, and this suit was 
brought to recover the excess over legal 
interest, which Ramsey received in 
those two transactions.^' The judg- 
ment reversed and a new trial granted. 
This statement of the case and judg- 
ment of the Court is exceedingly ob- 
scure; it leaves the student to guess, 
first. That Joseph Clark was the plain- 
tiff. Secondly, That he paid the usury 
in both these transactions. Thirdly, 
That there was a judgment against 
Ramsey for the usury in both cases 
without any evidence of usury in the 
first note. Fourthly, That for this cause 
there was a motion for a new trial, which 
bcinff refused there was an appeal. — 
Will you give a statement ot all the 
fincts of the case in the n^xt number of 
the Journal? Respectfully, 

A Reader. 

We thank our Correspondent in Fer- 
rjr, Ala., for his friendly letter. Our 
friend at Jonesboro*, E. T. will see that 
a portion of his communication is an- 
swered by an item of intelligence con- 



tained in this number. **A reader,** is 
informed that all the facts are stated, in 
tho case of Clark vs. /Umtey, in our 
last number, and that the Court meant 
what is there stated. If our corres- 
pondent will re-examine that ease, he 
will find that the few doubU in relation 
to that caae, do not necessarily arise 
out of it. The case shows, that there 
was a suit by Jotqth Clark, to recover 
the usury which he had paid, in the 
settlement of the $75 and $90 note. — 
Clark was not sued on either of those 
notes, so far as the record shows, but 
paid the money at the maturity of the 
$90 note. 

Progesss of Crime.— The Criminal 
Docket of Davidson Co. (Ten.) exhibits 
tlio following cases, 4th March, 1844. 

Murder 4 ; Assault and Battery with 
intent to kill 3; Assault and Eiattery 
11; Riot 2; Affray 2; Disorderly House 
3; Dealing Farro 2; Betting on Farro 
28; Gaming 29; Passing Counterfeit 
Money 1; Forgery 1; Larceny 2; Horso 
Stealing 2; Retailing Liquor 45; Bet- 
ting on Elections 1; Betting on Cock 
Fight 1. 

Those young gentlemen, who desire 
to see themselves invested with the 
dignity of the ^^green bag;*' would do 
well to read the following advice, be- 
fore they fasten themselves upon the 
'Hread wm7/.»» 

The Lmo 7*tm«#, in answer to a cor- 
respondent who requests some advice 
as to his studies as a law student, has 
the following pithy language : "Live 
likoan hermit — work like a slave— 
learn every thing — read men as well as 
books — mmglein all business — shun all 
pleasure— for one hour you dedicate to 
reading ^ive two to reflection, three to 
observation. Deem no art nor science 
worthless-Miccustom yourself to act 
as well as to deliberate— to speak as 
well as to think — confirm reading by 
practice and improve practice by read- 
ing — store your mind with all sorts of 
knowledge, you never know when it 
will bo required, and even that which 
is not useful will always prove orna- 
mental — ^for methods, make your own — 
adopt those you find most apt ; experi- 
ence in this will bo the best teacher, 
your own habits tho best adviser. — 
There is no royal road to knowledge, 
and but one golden rule — work ! work I 
work!" 
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The memorial refeired to in Mr. Pe- 
ten' Letter is in the following worde: 

TO TBI 0OHOKB88 OF TBI mriTID ITAnS. 

The wtdersigned would retpeetfiilly 
repreeent, that theyarememhenof the 
Bar, practising in the Courts in the 
State of Tennesiee; that sreat difficul- 
ty is experienced, througnout the val- 
ley of tne Missbsippi, in obtaining the 
Reports of the decisions of the Su- 
preme Court of the United States; that 
neither the Reporto of Dallas, Cranch, 
nor Wheaton, can be obtained at any 
price; that the condensed edition of 
these Reports, issued some yean since, 
has rendered the republication of the 
originals a hazardous enterprize, while 
it aaa left them as indispensable as be- 
fore ;. that should Congress refuse to in- 
terfere, it is manifest, that no ordinaiy 
publisher will undertake so heavy a 
work, and risk the annoyance of suits 
for copy-right, with whicn a work con- 
taining the only authentic interpreta- 
tion of the Constitution and Acts of 
CongrcM, should no more be encuqa- 
bered than the Constitution and Acts 
themselves; that, to avoid this for the 
■ future, the undersigned are advised that 
•the materials exist in the records and 
files of the Supreine Court, from which 
the proposed publication could be made 
pm complete and accurate as can be rea- 
sonably desired; that donbtleis many 
competent men can be found to prepare 
it for the pren in a manner equal to its 
importance and the just expectations 
of the country; that the undersigned 
are assured by those familiar with the 
subject, that the cases contained in the 
/orty-<too volumes of these Reports, cost^ 
ing in the West 250 doUan, conld be 
reported with clearness and accuracy in 
eleven volumes, of about 700 pages 
each, including ^ general index^ which 
would not cost, altogether, exceeding 
35 dollars, provided an edition were is- 
sued equal to the now pressing demand 
of the country; that there are from 
eleven to twelve hundred counties, 
pariri^es or districts in the United States, 
to each of which, as well as to every 
College, public library, and incorporat- 
ed literary institution in the Union, 
the .undersigned would respectfully 
sug^t the propriety of giving a copy 
of tne proposed publication. But should 
this be regarded as involving too great 
an expense, let the book be put on sale 
at three dollaraa volumo, and we do not 



hesitate to say that ten thousand copies 
would not more than supply the de- 
mand. We therefore pray Conflreas to 
cause the publication to be ma£. 

Oa»e o/AmeUa Nermon.^Ou^kteedue' 
Hon to be punished at a ertmef 

Akkua Nokmah was lately tried in 
New York, before the Court of Sessions, 
for stabbing one Billard, with intent to 
kill him. There was no doubt of the 
Jaet of stabbing, for it was done on the 
steps of the ^tor House, in the pres- 
ence of several witnesses. And there 
was very little doubt of the intent; for 
the prisoner, immediately after the 
stabbing, expressed her regret, that she 
had not killed him. It apoears from 
the newspaper r^rts, that Mr. Billard 
had seduced her some two years be- 
fore, had cohabited with her for a time, 
and then abandoned her, under the 
most exaspemting circumstances. Af- 
ter brooding for months over her 
wretchedness, she-formed the desperate 
resolution of righting her own wrongs. 
The jury acquitted ner without hesi- 
tation, and their verdict was received 
with shouts by the spectators. 

It will be seen that this differs from 
the Mereer case, in only two particu- 
lars. There a brother undertook to 
avenffe his sister's seduction, and he 
killea the seducer. In both cases the 
defence of tnsamCjf was attempted, and 
it succeeded. But how? By filmidi- 
ing the jury with a pretext for exer- 
cising tne pardbnine power. For t 
presume no lawyer believes, that a case 
of insanity, such as the law requires, 
was made out in either case. The true 
test is, whether the prisoner, at the time 
of committing the act, knew that it 
was acting conttary to the laws of God 
and man. I have read the evidence in 
both cases, and it goes no farther than 
to show a mind wrought up, by a bund- 
ing sense of wrong, to such a desire of 
vengeance, as to oecome reckless of 
consequences. Such cases may doubts 
less be proper ones for the exercise of 
executive clemency ; but where jurors 
thus assume the pardoning power, they 
set up a precedent fraught With evil. — 
But tnis IS not the pomt on which I 
?i^sh to speak. I have no doubt that 
these jurors intended to doright. They 
conscientiously believed,, that the 
wrongs which led to the crimes, ought- 
to be, if they were not» a justification. 
^'Western Law Jimrnai, 



south-western 
law journal and reportee. 

APRIL, 1844. 

RECENT DECISIONS. 
Supreme Court of Tennestee, December Term^ 1843. 

JTTOOESd— HATBAH GBEBN, W. B. EBESB, W. B. TUKLBT. 

innOH BAHft OF TSlTNEflSEB VS. THE BANK OF TBIS UIOTEIX ■TATB8 OF 
PSMK8TLVANIA, et oZ. 

1. A coTpontioh, either foreign or domestic, may sue or be sued, under the 
attachment lawa of this sute. Acts 1836, ch. 43, and 1837, oh. 166. Session 
Acts, p. 134. 

2. Principles laid down in Hopkins, Hall, and others, v. The Gallatift Turn- 
pike Co. reeognixed. See South WeHem Law Journal and Reporter^ p. 57. 

Washington^ for Plaintiff. 
Foggf contra. 

Greek, j: — ^This bill is filed by tEe iTnion Bank of Tennes- 
see against the United States Bank of Pennsylvania, and JoAn 
SommermUe and Foster 4* Fogg^ alleging that the Beuok of 
. the United States is indebted to the complainant in the sum 
of $1336' 98 cents, and that the other defendants have in their 
hands effects of the said Bank sufficient to discharge said 
debt, prayed for an attachment, &c. 

The bill was takeja proHxmfesso against the Bank and the 
other defendants answered, admitting they had in their hands 

VOL. I. ^NO. IV. 1 
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effects, as charged — but stating, that they had received no- 
tice, that the effects of the Bank of the United States, had 
been assigned to Tnistees, for the benefit of the creditors of 
the Bank. 

1st. As to the right of a corporation, whether domestic or 
foreign, to sue or be sued, under the attachment laws of 
1836, ch. 43, (C. & N. 106,) and 1837-8, ch. 166, (Sess. Acts 
134,) there can be no doubt The act of 1837-8 provides: — 
''That when any creditor shall have any demand against a 
debtor^ and such debtor shall not reside within the State, but 
shall have property, debts, and other effects within this State, 
or debts due him from persons residing or being within this 
State, it shall be lawful," &c. 

Here the words, creditor and debtor are employed in their 
largest sense, and were evidently intended to include all per- 
sons, natural or corporate, capable of being debtors. 

It is not necessary, therefore, to rely on the decision of the 
Supreme Court of the United States, referred to, (5 Cranch 
86,) where it was held, that the individual character of the 
corporators might be looked to, and if they were citizens of 
a different State from that in which the suit was brought, the 
Federal Court would have jurisdiction. 

But it is insisted that the deed of assignment which has 
been made of the effects of the Bank, is invalid, because, 1st, 
the agent who affixed the corporation seal, was not authorized 
to do so, by a power of attorney under seal. 

2d. It is not shown that there was a vote of the board of 
directors empowering the President to afiix the seal to said 
deed; 

The corporation had no power to assign away all its effects, 
and thereby extinguish its existence. 

These questions have all been discussed and decided at the 
present term, in the case of Hopkins, Hall, et aL^ vs. The Galla- 
tin Turnpike Company. And we deem it unnecessary to re- 
peat here, what was said in that case. See Angel & Ames 
on Cop., p. 114, 115, sec. 7. 

In addition, however, to any reasoning of our own or au-, 
thorities from analogous cases, we refer to the case of Da- 
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na, vs. TheBankofthe Unked SuOee and Jamei Dundoi^ late- 
ly decided by the Supreme Court of Pemusylvania, in which the 
very deed, Uie validity of which is brought in question in this 
case, was before the Court, and was adjudged to be valid. 
Let the decree be affirmed. 



JAS. D. MOORE VS, JAMES AND 8AKAH GBEEN. 

1. The answer of the garnieluie it conclusive, «nd if he swear falsely, a 
prosecution for perjury is the only remedy. 

2. To authorise a judgment against a garnishee, this answer must show 
that he is in debt to the debtor of the attaching creditor. 

3. The Court cannot combine scTorai answers of garnishees, so as to charge 
one. Each garnishee mast be tried in his own answer. 

BeU 4* Gorin^ for plaintiff. 
Fogg 4* EwingSy contra. 

TuRLBY, J: James and Sarah Green, having obtained a 
judgment against one Edward W. Goodrich^ caused an exe- 
cution to be issued thereon. Upon this execution the sheriff 
returned '^ulla bona," and that he had summoned James D. 
Moore, Robt W. Green, and Sterling W. Goodrich, as gar- 
nishees. At the January term, 1840, of the Circuit Court of 
Davidson county, the garnishees appeared and answered. 
James D. Moore's answer is in the words following: 

"In the summer of 1840, I borrowed of J. M. Goodrich, at 
two different times, five hundred and odd dollars, at six 
months, and before the notes fell due, Mrs. Lucy B. Goodrich, 
wife of E. W. Goodrich, presented my* notes for payment, 
and told me her brother, J. M. Groodrich, had loaned the 
money to me for her. I told her I had not the money to lift 
the notes; that she would have to get them cashed in Nash- 
ville, as she was going away. I saw her a few days after, 
and she told me Mr. Robert Green had my notes, and request- 
ed me to pay Mr. Green the money. Last October, I receiv- 
ed a letter from her, requesting me to pay the money before 
the sale of the negroes, that w^ January 2d, 1843." 

The answers- of R. W. Green and Sterling W. Goodrich, 



75 Roomt Decisiom. 



need not be nodeed, as they were discharged, and the attempt 
mAde by the court to commit them with the answer of Moore, 
so as to supply the defects in his answer, was wholly illegal 
In the case of Hoff m. Willis, and others, 7th Yerger, 42, 
the Coort says, '^e liability in such cases of a ganushee, 
depends upon his answer, which in tins State is conclusive, 
if he answer that he executed the negotiable note or bill sin- 
gle, but does not know, where it is, or who holds it, he does 
not state that he is indebted to .die debtor of the attaching 
creditor, and no judgment can be given against him." This 
view of the caae was concurred in and reiterated in the case 
of Turner & Armstrong m. Oglesby, 9th Yerg. 412. These 
authorities prove two propositions: 1st, That the answer of 
the garnishee is conclusive; 2d, That it must show that he is 
indebted to the debtor of the attaching creditor. The 1st set- 
tles the question as to the power of combining the answers of 
several garnishees, so as to extract what will be sufficient 
to chaige one. The 2d furnishes the test for the construc- 
tion of the answer of James D. Moore, upon whioh he is liable 
to be charged, if charged at all. Does it state that he is in- 
debted to Edward W. Goodrich, the debtor of James and Ssr 
rah 6reen7 Surely not; nothing from which it can be even in- 
ferred. He says he borrowed, at two different times, five hun- 
dred dollars from J. M. Goodrich, and gave his notes at six 
months; and that afterwards Lucy B. Groodrich, the wife of £. 
W. Goodrich, applied to him for their payment, and stated to 
him, that J. M. Goodrich had loaned the money to him for her. 
Now this can scarcely be tortured into an admission of in- 
debtedness to E. W. Goodrich. The statement of Lucy B. 
Goodrich would scarcely, if at all, be evidence of a right in 
herself, but iioa constat (if it is) that the money belongs to 
her husband; for, as has been correctly argued, she may have 
a seperate estate of her own, and in cases of garnishment, the 
liability of a garnishee is not to be come at by surmises and 
inferences, but from direct admissions in his answer, or conclu- 
sions necessarily following from them. If the answer be im- 
perfect, let it he amended upon interrogatories, which the 
Court will compel the garnishee to answer. If he answer 
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falsely, there is an end, a prosecution for peijury is the punish- 
ment; and if he does not know, of course he must be discharg- 
ed; for he cannot charge himself. 
Judgment reversed. 



JAMBS DBSHAZO V9. THB STATE OP TBHHBSSBB. 

Tho Grand Juries in the SUte have no power to send for any persons, but 
Jadges, Clerks, Inspectors, or officers holding elections, to give information 
before them in reference to the offence of betting on elections:— and a jire- 
Beniment founded on information thus -obtained from others, is not authorised 
by the Act of 1841, ch. 31. 

AUo. Generalf for the State. 

Green, J: — ^The plaintiff in error was presented by the Grand 
Juryof HickmanCounty, for betting on an election. To thispre- 
sentment the Defendant below pleaded in abatement, that it 
was not made upon the knowledgeof any one of the Grand Jury, 
Judges, Inspectors, Clerks, or officers holding the election, but 
upon the information of Saml. H. Williams, a person sent for 
and brought before the.Grand Jury, he being neither Judge, 
Inspector, Clerk, nor officer holding the election. 

To this plea the Attorney Greneral demurred, which demur- 
rer was sustained by the Court, and the Defendant appealed 
to this Court 

This case raises the question, whether the Act of 1841-2, 
(ch. 31, p. 39,) authorizes a Grand Jury to send for witnesses 
to give evidence concerning the betting on elections; — and 
whether the witnesses they may call before them for this pur- 
pose, are restricted by the 14th sec. to Judges, Inspectors, 
Clerks, and officers holding the elections. The Act under con- 
sideration is entitled, ''An Act to suppress illegal voting.'' — 
Its provisions relate to the qualifications of electors, duty of 
officers holding elections, penalty for the violation of its pro- 
visions, &c. The 14th sec. makes it the duty of Grand Ju- 
ries to present all violations of the Act, and to this end it is 
made their duty to apply for subpcenas for the Judges, Inspect- 
ors, Clerks, and officers holding elections, as witnesses, or any 
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one of them, whom they may believe has any knowledge of 
any sach offence. This section was evidently framed in refer- 
ence to those offences which the Act contemplated might be 
committed in condacting the elections. Hence the limitation 
of the power of the Grand Jary to send for witnesses. It was 
thought, if any of the offences referred to had been commit- 
ted, the persons specified would be most probably able to 
prove it The provision in the subsequent portion of the 14th 
sec, in reference to witnesses^ cannot be construed to extend 
the meaning of this Act, so as to authorize the Grand Jury 
to send for other persons than those mentioned in the former 
part of the Act. The 17th sec. provides, **That whosoever 
shall bet on any election in this State, shall be guilty of a 
misdemeanor, and shall be indicted or prosecuted therefor un- 
der the provisions of this act" These pramsions are to be 
found in the 14th sec, and we have seen that they do not give 
the Grand Jury an unlimited license to send for witnesses. 

This act is highly penal, and must be construed strictly, 
in as much as betting on elections is not technically gaming, 
and therefore not within the operation of the law, which re- 
quires that the statutes for the suppression of gaming shall 
be construed remedially. See Smith vs. The State. Meigs' 
R. 99. 

Judgment reversed, and cause remanded. 



SANDElUI FARRIB VS. JAB. F. GREEN, ADMINISTRATOR OF THOMAS 
GREEN, DEC'd. 

The endoAor of ne^^otiable paper may give notice, under the act of 1803, ch. 
18, sec. 3, N. & C. 653, to the endorsee requiring him to bring suit against 
the principal, the words assignor and assignee in that act being 'equivalent to 
endorser and endorsee. 

And this notice may be given to the holder of such negotiable paper, to whom 
it may have been delivered, endorsed in blank; and this, though such holder 
may not be beneficially interested in such paper, but may be merely the agent 
' of the assignee. 

{Counsel not marked) for the PlaintifT. 
J. Campbellf contra. 
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John J. Whitb, Esq., Special Jiadge, in the place of Jud^e 
Green, (who was incompetent,) delivered the opinion of the 
Court - 

This is an action on the ease brought by Farris against 
Dyer dc James F. Green, ad'r. of Thos. Green, decU, apon 
a note for • 110, executed by Dyer&: Thos. Green, on 11th 
Jaly, 1 840, payable four months after date, at the Branch of the 
Planters' Bank of Tennessee at Winchester. The declara- 
tion is in the common form against the maker and endorser 
of a promissory note. The defendant pleads that at the time 
the note became due and payable, the same was held by the 
Planters' Bank of Tennessee, to whom it had been regularly 
assigned and delivered at the Branch of the Bank at Win« 
Chester— 4iiat defendant being an accommodation endorser, 
did on the 5th November, 1840, and after the note became 
due and payable, give notice in writing to the Bank to put the 
note in suit forthwith, but that neither the Bank, nor Brazleton, 
nor Farris, did put the said note in suit against the said Dyer, 
as required within thirty da}rs after the notice was given. 
To this the plaintiff replies, that the note was not, at the time 
the notice was given to the Bank, regularly assigned and de- 
livered to the Bank, as the owner thereof, but was merely 
endorsed in blank and deposited in the Bank for collection. 
To this replication there is a demurrer, which was sustained 
by the Court below, and judgment given for the defendant, 
from which the plaintiff prosecutes an appeal in error. This 
case involves the construction of the act of 1803, ch. 18, sec. 
3, Nicholson & Caruthers, 652, which is in these words: *it 
shall be lawful for the assignor or assignors of such bonds, 
covenants, bUls and notes, as aforesaid, his, her or their exec- 
utors or administrators, whenever he or they may apprehend 
that the original drawer or drawers of such instruments of 
Mrriting as aforesaid, are likely to become insolvent, or mi- 
grate and leave the State, to require by notice in writing the 
assignee or assignees, his, her or their executors, &c., forth- 
with to put such bend, covenant, bill or note, in suit against 
the drawer or drawers, provided the same shall be due and 
payable; and unless the assignee or assignees, his her or their 
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executors, &c., so required to put such bond in smt* shall, 
within 80 days after such notice aforesaid, commence an ac- 
tion thereon, and proceed as securities are directed to do in 
the first section of this act against the principal, the assignee 
or assignees of such instrument of writing as aforesaid, shall 
thereby forfeit the right which he or they would otherwise 
have to demand and receive of such assignor or assizors, the 
amount which may be due by such bond« covenant, bill or 
note.** 

It is contended that the language here used is not broad 
enough to embrace the case of an endorsement of i^gotiable 
paper. We think differently. It is true the tei^n ^^assignisr^ 
is used instead of endorser, but evidently as of the same im* 
port, meaning the party liable in consequence of his name 
being upon the back of the instrument 

Besides, this is warr toted by high authority. Chitty, in re- 
ference to a bill of exchange, specJu of its oingnabb quality; 
and again, that it may be assigned so as to vest the legal as 
well As the equUcHe interest therein in the endorsee, or as- 
signee, and to entitle him to sue thereon in his ovm name. 
Chitty on Bills, 67. Green, the first endorser, who is prima* 
rily liable, and who wishes to protect himself and his intes- 
tate's estate, gives the notice. 

The next inquiry theii is, to whom is notice to be given? 
It is to the assignee of such bonds, covenants, bills, &c., hb, 
her or their executor or administrators. And the question 
now is, who in law was the assignee of this note, at the time 
the notice was given by Green? The replication admits that 
at that time the Bank was the holder of the note, that it 
had been endorsed in blank — ^but at the same time alleged 
that it had not been regularly assigned and delivered to the 
Bank, as the owner thereof, but deposited there for collection. 

Do not these facts constitute the Bank the assignee and 
throw upon it the responsibilities of that relation, whether it 
was beneficially interested in the note, or not? In Chitty on 
Bills, 255, (9 Am. ed.) it is said, *that an endorsement in 
blank is sufficient to transfer the right of action to any bona 
fide holder." And, again, ''It is settled that such an endorse- 



ment in itself ccmstitates a complete and perfect transfer of 
the interest in the bill, and without the addition of any other 
words, will vest the right of action and all other rights in the 
transferee and snbseqnent holders." 

When a negotiable note is endorsed in blank, thehdder 
may fill it up with any name he pleases, and the person whose 
name is inserted, will be rightfully entitled to sue. Tyler v. 
Binney, Mass. R. 479; 11 John. R. 52; Ghitty, 267, note 1. 
The holder of a negotiable note, by blank endorsement, may 
maintain a suit on it, without filling up the same to himself. 
Ghitty, 257. 

It is considered, therefore, that the Bank was in the law the 
assignee of the note, at the time notice was given by Green. 

Again, if the Bank should be regarded merely as the agent 
of the assignee, still being in possession of the note, by au- 
thority of its principal, and for the purpose of collection, 
when the note was given, it is believed that notice to the 
agent in such a case, would be notice to the principal, and he 
would be bound by it. Judgment affirmed. 



UNION BANK VS. H. NEWMAN. 



Wlien the subject matter of a eontroTersj at law ia about to be removed, 
80 aa to defeat the le^l remedy, a Court of Chancery will interfere, by a writ 
of ne txeat^ or otherwise. 

But where process has been serred, and a suit is depending, a Court of 
Chancery has not the power to seize the property of the defendant, for the pur- 
pose of satisfying the judgment of . the plaintiff* when it shall be obtained. 

Washington^ for Complainant. 
Garland^ contra. 

Reese, J: This, too, is an attachment bill, against the same 
defendant as in the case of Turner vs. Newman, and is found- 
ed on the same facts. But the attitude of the parties differs 
widely. The complainants, the holders of the bill of ex- 
change, had commenced a suit at law, by* personal service 
against H. Newman and others; and during the pendency of 
that suit, Newman was attempting to convey his property be- 
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yond the limits of tlie State. The complainant, (the £ank,) 
prays to be substituted in the place of Bourne, the last en- 
dorser, who, it is alleged, comes within the provisions of Act 
1880, eh. 43, sec. 8. We have determined, in the case of 
Turner v». Newman, that Turner, standing in the attitude of 
Bourne, had no right to file a bill against his accommodation 
endorser. 

But it is said this is an attachment in the nature of a ne exeof , 
and that the bill could be maintained on general principles, 
as auxiliary to the legal remedy. When the subject matter 
of a controversy at law is about to be removed, so as to de- 
feat the legal remedy, a Court of Chancery will interfere. — 
But a suit being commenced at law, by the service of pro- 
cess, and depending, we are not aware that a Court of Chan- 
cery has the power to seize the property of the defendant 
for the purpose of satisfying the judgment of the plaintiff^ 
when it shall be obtained. 

^ Indeed, since the abolishment of the capias ad reipondendum^ 
which kept the person of the defendant within the jurisdic- 
tion of the Court to satisfy the plaintifi^'s claim, or, if he left 
the State, subjected his bail, there is great chance that fraud- 
ulent removals may take place, and a failure of justice en- 
sue. It is for the legislature* to supply the remedy, and it 
can hardly be insisted, that, upon that ground, a new and 
hitherto unknown auxiliary jurisdiction should, as a matter 
of course, in every case, spring up in the Courts of Chan- 
eery. 

Judgment affirmed. 



W. B. BAKBR t». EUZA C. DODSON. 

Rogtttio Uttium^-ninneupaHve tm/i.— If a testator ny to witnoMoa: H wiaii 
to make a diipoeiiion of my effecti,'* and then go on and pttblish the/oefimiof 
ittch diepoiition, this will be a good nuncupation. 

Whether the rogoHo should be prored by more than one witness, not decided. 

Thomas, for Plaintiff*. 
D. Campbelh contra. 
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Rbbbb, J: The question in this case is embraced within nar- 
row limits. It tnms upon the sufficiency of the proof and 
the accuracy of the charge of the Jiidge^ as to what is tech- 
nically called the rogatio iesiium of a nuncupative will. Two 
witnesses prove that the deceased, addressing himself to them 
said« ^I wish to make a disposition of my property,** and then 
went on to declare the nuncupation. The will being made, 
the deceased explained to them the reasons and motives 
which produced the particular disposition. There is no doubt 
from the evidence of these witnesses, that it was the fixed 
purpose of the party to perform, and that he thought he was 
performing a testamentary act. 

The object of the 19th Sec Act of 1784, as to the special 
requirement to bear witness, or the n^gaiio testium^ is doubtless 
to distinguish between a valid nuncupation and casual con- 
versations by one in his illness, as to his wishes on the subject 
of his^roperty, and to guard against the latter being impos- 
ed upon the Court as testamentary. 

But it is not necessary for this purpose that the testator 
should know or quote the very language of the statute. It is 
sufficient if, by intelligent acts and language, he invoke their 
special attention to what he is going to say, or to what he has 
said. If he address them and say, ''I wish to make a disposi- 
tion of my effects," and go on then and make the factum of 
such disposition, we cannot say that the Statute has not been 
complied with. 

The charge of the Judge b^Iow, that it would be sufficient 
if one witness heard and proved the rogatiOf does not appear 
to be contrary to the authorities in the ecclesiastical reports. 
This Court said, 10 Yerg. 503, obitur et arguendo^ that per- 
haps it might be necessary for all the witnesses to hear and 
prove the rogatio. But here two witnesses did hear and 
prove it. Let judgment be affirmed. 
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JIM9 A 8LAVB VS. THB STATE OP TEHHEflSBS. 

Uncertain and dmngBtouM experimenia made by a jiuy, afUr ihf retire* to 
teat the tmtk of itatemente made b/ witne«ee, ie eaeli miscondiiet as will aa- 
thorize their Yerdict to be set aside. 

When the proof in a cause leaves it doubtful whether one of two persons 
mast have eemmitted the murder, bat leaves it donbtfiil which* neither can be 
convicted. 

Sam*l Tumejff for Prisoner. 
Attorney Crenertd^ contra. 

TuBLEY, J: The prisoner was indicted in the county of De 
Kalb, for the crime of murder, convicted, and sentenced to 
death, and he prosecutes an appeal to this Court. 

The question of reversal rests upon the character of the 
proof adduced on the trial, and the conduct of the jury in 
the mode adopted by them in arriving at the result of this 
verdict, as it is exhibited in affidavits of three of the jurors. 

l!he testimony is, most of it, entirely circumstantial — ^per- 
haps all of it, except a portion of the negro lAndalt^ who says 
the prisoner told her he had shot the deceased* which we 
think, upon the whole view of the subject, entitled to but lit- 
tle weight. 

It appears that the prisoner and a negro hamed George, 
the husband of Mritness Linda, were lurking in the neighbor- 
hood, both armed, both having threatened to kill the deceas- 
ed, whom they suspected of being employed to ant^st them. 
On the night themurderwascommitted,litnd!aswears,thatthe 
prisoner come to the place of her residence early, and stayed 
there till bed-time. She asked him if he would not lie down, 
which he declined; that she went to bed and left him there; 
that she waked several times during 4he night, and always 
saw him. 

In addition, two otlier witnesses, Beck and Nancy ^ both be- 
longing to the master of Linda^ swear positively, that the 
prisoner was in the house of Linda at the time the gun was 
fired that killed deceased: that they heard the ^n, and J?er* 
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says that die afterwards heard prisoner tUking with Nancy 
in Luidc^s house; and Nancy says, that after the gun was 
fired, she went into Linda's house, found prisoner asleep, 
waked him and conversed with him* Powerful proof, conclu- 
sive proof, if true. 

But the jury chose to believe tAnda^ and* to disbelieve 
Beck and Nancy. If they had done this upon a proper e vr^ 
cise of their judgment, the question would have been pre» 
sented in a very different point of view from what it is; but 
this was not done. Instead of weighing the credibility of 
these witnesses by the legitimate mode of general ttreight of 
character and of statement, they have chosen to shut them- 
selves in their room, send out the constable, talk to each oth- 
er in a louder tone t&an common, and Ihen enquired of him 
if he heard them, and, upon his replying in the negative, they 
have considered it as conclusive, that Bedi and Nancy could 
not have heard the prisoner talking in Linda's house. This 
mode of arriving at th^ truth of testimony, cannot be per- 
mitted; it is too vague and uncertain. A different intonation 
of voice, a. difference in the structure of the rooms, would 
destroy its virtue as a test: and besides, they had to take the 
word of the constable as to whether they were heard. 

The circumstances of the case, with the exception of the 
tracks frdm the place where this murder was committed, and 
the shoe of the prisoner, which was produced on the trial in 
comparison therewith, apply nearly, if not quite, as well to 
Charge as the prisoner. Both were apprehending that the de- 
ceased had been employed to alrest the^; both had threat- 
ened to kill him; both were in the neighborhood, and had 
plenty o^ opportunities to carry their design into effect. 

The shoe which was produced on the trial against the pris- 
oner was half an inch longer than the tracks: this was an- 
other difficulty the jury found much in their way, but sup- 
posed that, in runnings a track might be Sorter than their 
shoes. And a verdict of guiltjr is returned. 

Independent, then, of the doubtful and uncertain character 
of the proof introduced to establish the guilt of the prisoner, 
we cannot permit verdicts which have been obtained like this. 
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upon uncertain and dangerous experiments, instead of a 
calm, deliberate, and philosophical examination and direction 
of the proof, to stand, where the lives of individuals are at 
stake. 

The judgment is therefore reversed, and the case remand* 
ed for a new trial. 



W. K. TURNER VS. HENRY NEWMAN. 

The subfeqaont endorser of a bill of exchange, is not the sccarity of the 
prior endoreer, and eannot, under the aet of 1836, (ch. 43, sec. 8,) file an at- 
tachment against the latter. 

If he haa taken up the bill ef exchange, he might then, as the creditor of 
hii prior endorser, file his bill of attachment. 

Waskingtonf for Complainant. 
Garlandf contra. 

Rbbsb, J: This is an attachment bill filed by the complain- 
ant, who is an accommodation endorser upon a bill of ex- 
change drawn by 6. C. Newman, and another upon a house 
in New Orleans, in favor of A. D. Bourne, upon wEich the 
defendant is a prior accommodation endorser. The com- 
plainant has not taken up the bill, which has been protested 
for non-payment. . The bill charges that Newman is a prior 
accommodation endorser, and that he was, at the time the 
bill was filed, attempting to abscond, and take with him his 
property beyond the jurisdiction of this Court, and the lim- , 
its of the State. The bill is intended to be based on the 
8th sec. of the Act of 1836, ch. 43. That section provides, 
that '^vhere any person has or shall become bound as ac- 
commodation endorser, or security, and his principal is about 
to remove, or is removing or absconding, and carrying his 
property beyond the limits of this State, the provisions of this 
act shall apply, and upon affidavit b^ing made to the bill, an 
attachment shall issue at the suit of said endorser or securi- 
ty, whether the debt for which he is security be due or not" 
The Chancellor dismissed the bill, and we are of opinion that 



Siqnrme Ckmrtf TeimesMee. 87 

his judgment was correct According to the allegations 
of the bilK the endorsers are all accommodation endorsers. 
It was for the benefit of the drawers and acceptors, and 
not for the accommodation of each other, that their names 
were placed upon the paper. The drawers and acceptors 
were principals, within the meaning of the act; and it is 
against such principals that the act confers the remedy. 

If the cotaiplainant had taken up the bill, he would have 
been entitled to his attachment bill, not by virtue of the 8th 
sec, but as a creditor, by virtue of the previous sections. 

Let the decree be affirmed. 



H. k, J. KIRKMAN VS. WM. RICB,' BBERIFP, AND SBCURITIGd. 

Motion V. Shoriff for non-fetara of oxocation. 
The wordi *^iiot ntiified'' are not a good retttm. 

TritMe and Blachnore^ for Plaintifi*. 
WhUe^ contra. 

'TuRLET, J: Mukmfor non^retum of execution. The execu- 
tion in this case was returned by the Sheriff, Rice, with these 
words endorsed thereon, ''not satisfied." This is no return. 
But an alias was issued at the next Term of the Court, which 
came to the hands of the same Sheriff, and upon which he 
collected some money, which he paid over to the plaintiffs. 
It was contended that the issuance of the alias and the re- 
ception of the money was a waiver of the right of motion 
against the Sheriff; but without deciding that point, we think 
the proof in this case clearly shows that the (dias was issued 
at the request and for the benefit of the Sheriff, and that he 
was expressly informed that this idiould not amount to a 
waiver of their rights. 

This case has no assimilation to the case in 2 Hump. R. 386. 
Let judgment be ordered for the unsatisfied amount of plain- 
tiffs' demand, with damages. 
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HENRY R. SLATER VS. THE STATE. 

A general joint plea to several indictments against the same person, is not 
good, unless pat in by the consent of the Court and the parties; bat a mere 
consent to submit all the cases to the same jury does not extend to the arraign- 
ment and the making up of the issues. It is not sufficient for the record 
merely to distinguish the cases by their number on the docket in the Court be- 
low ; number not being a d^cisiYe test of identity. 

Fletcher and TrinMe, for the Plaintiff. 
Attorney General^ contra. 

Reese, J: This record presents four indictments against the 
plaintiff in error, seperately formed and found f<Nr retailing 
spirituous liquors to different persons. The entry of arraign- 
ment, plea, trial and vercCct, isas follows: ''The State vs. H. 
R. Slater. Indictment for retailing spirits. Six cases snb- 
mitted to the Jury at once. Came the Attorney Greneral to 
prosecute for the State, and the defendant appeared according 
to his recognizance, and pleads not guilty to the indictments, 
and with the assent of the Court and the consent of the At- 
tomiey General, and of the defendant and his eounsel, the six 
cacies of indictment for retailing spirituous liquor. No. 141, 
142, 143, 144, 145 and 146, on the trial docket, are submitted to 
the following jury, &c., who being elected, &c., well and tru- 
ly to try the issues of traverse joined, on their oath do say, 
liiat they find the defendant guilty on the indictment No. 141, 
143, 144 and 145, and not guilty on 142 and 146,'' 

The question now before us is, whether the above proceed- 
ings and finding are good in point of law? And we are of 
the opinion that they are not good. 

1. The general joint plea, ''not guilty* to the indictments," 
is defective, the assent of the Court and of the parties rela- 
ting, not to the finding of the bills of indictment by the Grand 
Jury, to the arraignment of the defendant, or to the making 
up of the issues between the State and the defendant, but 
merely to tfie submission of all the issues to the same jury, 
at- the same time. 

2. The finding of the jury is vague and uncertain. They 
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lind the defendant guilty, on indictments No. HI* 143, 144 and 
145, and not guilty on 142 and 14U. We do not know, and 
cannot know from the record, whether 142 and 14G be not 
two of th^ four indictments set out upon the record. Num* 
ber is made the decisive test of identity, but number from its 
nature does not a«*d cannot so constitute a part of the record, 
as to impart to this Court the requisite certainty and identity. 
It has relation to the entire docket of the Court Anid doubt- 
less it is convenient in the conduct and transaction of busi- 
ness to use memoranda indicating that relation. 

3. It is not deemed important that the record should show 
the appointment of the Gntnd Jury. See Long v. State, 1 
Hump. R. 

Judgment reversed. 



WnjJAM TBOUSDALE k, HENSY H. BUGO t». LEVI DOMNELL. 

A judgment ii an entire thing, and cannot be good aa to part and bad as to 
part. If a judgment be entered against one not a party to the auit, it ia void. 

WoMngUmf for Plaintiff. 
BawUridge^ contra. 

TuRLET, J: This is an action of debt brought by the defen- 
dant in error against Wm. Trousdale and Anselum D. Bugg — 
so it is in the writ and so in the declaration. The pleas are 
in short ^Tayment and set-off," ^Replication and issue." These 
pleadings must be referred to the persons specified in the writ 
and declaration. But die Judgment is against Wm. Trous- 
dale a^ Henry H. Bugg, and they appeal. 

Henry H. Bugg is ho party to the suit, except as appellant, 
and there is nothing in the record from which an appearance 
on his part before trial can be adjudged. He had the right 
to appeal from a void judgment, which this is as to him; being 
void as to him, it is void as to Trousdale; for a judgment is 
entire and cannot be good in part and bad in part 

The case must therefore be reversed, and remanded for pro- 
ceeding against the proper parties. 

VOL. I. — VO. IV. 3 



90 The People vs. PkiUips and Wife. 

Court of Cfeneral Sessions for the City of New York^ June^ 
ISlSy before De Witt Clinton^ Mayors Josiah Ogden Hoffman^ 
Recorder^ and two sitting Aldermen. 

THE PEOPLE V. DANIEL PHILLIPS AND WIFE. 
[Abstracted from Mr. Simptoo^s published Report, by P. MoGkoaett.] 
Held^ that a Catholic priest cannot be compelled to disclose, before a Court 
of Justice, what has been confessed to him, in the administration of the sacra- 
ment of Penance. 

The prisoners were indicted for receiving stolen goods. — 
James Keating^ the prosecuting witness, stated that the goods 
stolen had been returned to him by the Rev. Anthony Kohl- 
mann, a Catholic priest Mr. Kohlmann was called before 
the grand jury to testify from whom he had received them, 
but he claimed then, and afterwards on the trial, to be ex- 
cused from testifying, on the following grounds: 

1. Having acquired his knowledge in the administration of 
a sacrament of his church, he should, if he communicated the 
information so acquired, forever disgrace himself in the eye 
of the Catholic church, and he hesitated not to say, in the 
eye of every man of sound principle; the world would justly 
esteem him as a base and unworthy wretch, guilty of the 
most heinous prevarication a priest can possibly perpetrate, 
in breaking the most sacred laws of his God, of nature, and 
of his church. 

2. According to the canons of the Catholic church, he 
should be divested of his saderdotal character, replaced in the 
condition of a layman, and forever disabled from exercising 
any of the ecclesiastical functions. 

3. Conformably to the same canons, he should deserve to 
be lodged in close confinement, and shut up between four 
walls, to do penance during the remainder of his life. 

4. Agreeably to the dictates of his conscience, he should 
render himself guilty, by such a disclosure, of everlasting 
punishment in the life to come. 

The witness explained that, according to the faith of the Cath- 
olic church, Christ instituted seven sacraments, of which pen- 
ance was one, and that confession was one of the component 
parts of the sacrament of penance; and that the same high 
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authority that had instituted the rite, imposed upon its min- 
isters the duty of eternal silence, vrithout which the sacra- 
ment would have been inefficacious, as few would be willing 
to unfold the secrets of their heart to the minister of their 
God if they did not know that it was to remain a secret known 
only to their Maker and his priest He also stated that it was 
his duty, rather to go to death than reveal what had been emk* 
fided to him under the sacramental seal. He quoted the de- 
cisions of councils, and the writings of the fathers of the 
church, to prove the truth of his position. 

On this state Vt case the jury was dismissed till argument 
could be heard on the exemption claimed by the witness. 

The opinion of the Court by Da Wrrr CiJiiToir, was in sub- 
stance as follows: — ^A witness is not obliged to tell any thing 
that would disgrace or degriide himsel£ (4 St Tr. 748; Salk. 
153; 4 Esp. N. P. 225; ib. 243; Pennington's Rep. 415; 1 Johns. 
498.) He is not obliged to tell any thing that would affect 
his civil rights. (Brown's Reports, 376.) There is no doubt 
that the witness considers that answering in the present case, 
would expose him to punishment hereafter. That it would 
expose him to privations and disgrace here, must be conce- 
ded by all. He would not be exposed to a criminal prosecu- 
tion; but the reason why hie is excused where he would be li- 
able to such punishment, applies with greater force to this 
case, where his sufferings w(Mild be aggravated by the com- 
punctious visitings of a wounded conscience, and the gloomy 
prospect of a dreadflil hereafter. The witness is placed in 
this dilemma, if the law be as the prosecutor contends,?-^ 
he prevaricates, he violates his judicial oath, — ^if he tells the 
truth, he violates his ecclesiastical oath. Whether he lies, 
or whether he tells the truth, he is wicked; and it is impossi- 
ble fbr him to act without acting against the laws of recti- 
tude and conscience. The only course is, for the Court to de- 
clare that he shall not act at all. 

[The Mayor reviewed the cases, and showed why he could 
not consider them in point, sustaining throughout all the 
points of the counsel for the witness, and referring particu- 
larly to Lord Dunboyne's case, and to the little authority 
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which cases regarding the rights of Catholics, decided in 
Ireland, should have.] 

It is essential to the free exercise of a religion, that its or- 
dinfmces should be administered, and that its ceremonies as 
well as its essentisds, should be protected. The sacraments 
of a religion are its most important elements. The Protest- 
ant church has but two, Baptism and the Lord's Supper. — 
Suppose that a decision of this Court, or a law of the State, 
should prevent the administration of one or both, would not 
the constitution be violated, and the freedom of religion in- 
fringed? Will not the same effect follow if we deprive the 
Roman Catholic of his ordinances? Secrecy is of the es- 
sence of penance; to decide that the minister shall promul- 
gate what he receives in confession, is to declare that there 
shall be no penance, and this important branch of the Roman 
Catholic religion would be annihilated. 

It does not appear to the Court that the practice of confes- 
sion comes within the proviso of the constitution. It may be 
made •an instrument of good, but, we think, never of evil. If 
the Hindoo should attempt to introduce the burning of wid- 
ows on the funeral pile of a dead husband, or the Mussul- 
man his plurality of wives, then the '^licentious acts" contem- 
plated by the constitution would exist. Or if a fanatic sect, 
as formerly in the .city of Munster, should promulgate doc- 
trines subversive of law and order, there would be ^practices 
inconsistent with the peace and safety of the State." But un- 
til men, under pretence of religion, act counter to the funda- 
mental principles of morality, and endanger the well-being 
of the State, they are to be protected in the free exercise of 
their religion. If they are in error, or if they are wicked, 
they are to answer to the Supremb Bsmo, not to the unhallow- 
ed intrusion of frail fallible mortals. The vdtness and his 
brethren are protected by the laws and the constitution of 
this country, in the full and free exercise of their religion; 
and this court can never countenance or authorize the appli- 
cation of insult to their faith or of torture to their consciences. 
There be|ng no evidence against the defendants, they were 
acquitted. — Wrxtrrn Jjnw Jminmh 
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5 Arkansas Rspokts. — ^Tbrouf^h the 
poiitencaa of Albert Pike, Esq., the 
Reporter, we have been furnished with 
the let No. of the 6th vol. of his Re- 
ports. We have made a diffest of 
some of the leading principles decided 
in the first handred pages. The re* 
ports embrace the cases decided at the 
Term of the Sdt>reme Court in lb!43. 

Mr. Pike will accept our thanks for 
the promptitude with which he has for- 
warded his valuable Reports. 

If the Reporters of the other South- 
western States would send us, through 
the mail, copies of their Reports, we 
will be happy to furnish our Journal in 
exchange and any other favor in our 
power to confer. 

Alabama Reports. — The January 
Term, 1844, of this Court has been in 
session, and we copy from the Tuska- 
loosa Monitor abstracts of the cases 
decided — made out, we believe, by the 
Judges themselves. The hiffh charac- 
ter of the learned Judges of this Court, 
who are also the Reporters! is gradual- 
ly gaining for their adjudications a 
prominent place amongst South* Wes- 
tern Reports. 

MississiPi : Reporter of the CHAir* 
CERT Court. — This State, at the sit* 
tiug of the late Legislature, abolished 
the office of Reporter of the High Court 
of Chancery. It also reduced the sala- 
ries of most of the officers of the State. 

The Arkansas State Gazette adver- 
tises a/brm book for that Siate^ for the 
use of justices of the peace, constables, 
sheriiis, and conveyancers, — ^toffether 
with a summary of the principles of 
law most likely to be useful to justices 
of the peace, and to citizens in every 
department; by Albert Pike, Esq.— 
Price J3,W. 



The public press has extended to- 
wards ott enterprise the most encour- 
aging and flattering notices. For thitf 
we thank them. One word to our 
brethren of the ^*Green Bar.*' This 
publication is intended principally for 
the profession, and must, for the pre^ 
ent, look principally to Tennessee for 
its support. True, we have received 
libenl encouragement from our breth- 
ren in Alabama and MississippL From 
almost every town in Tennessee we 
have received patronaffc; yet there are 
four or five towns, with an able and tal- 
ented bar in each, numbering from 10 
to 20 lawyers, from* whom we have not 
heard. , Those who feel an interest in 
the success of the Law Journal can, 
and ought to procure ua fifty new sub* 
scribers in those towns. 

Advsrtisuto. — ^We invite the atten- 
tion of the Bar to the cover of this 
Journal as an advertising medium. 

The Law Reporter for March comes 
with its usual amount of interesting 
matter, and is alwaya welcome to our 
table. 

Kikne's Q. L. Compendium, for Jan- 
uaiy, oomefc enlarged and improved. — 
This contains a digest of English and 
American cases on all the uiw titles 
from A. to D., alphabetically arranged 
from the last reports. The accuracy 
and care with which Mr. Kinne pre- 
pares his work will ensure it an exten- 
sive patronage, and should do so. 

Law AMD LOVE.— On 14th March, 
Maj. H. H. Stefbihs, Attorney at 
Law, to Miss MartmA E. daughter of 
Jacob Baker Esq. 

On same day, Daniel Heiskell 
Esq., to Miss Mary, daughter of James 
Montgomery Esq., all oi Monroe. 
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DmfT or South- Wbstuui Dkisioib. 
SiLECTXoin from 5 Ark. Rep. pp. 1— 
l(Mj; Judges, Rneo, Pascbal ana La- 
CT— Rep^ter, Aliiet Pikb. 

ADXisnoiis. — ^Admiarione and decla- 
rationa ace alight cireamatancea, and 
thoae of an aaaignor prove noUiing 
againat hla aaaignee. McLain & Baf 
get V. Coulter.— 13. 

Affidavit to hold to bail.— Under 
our atatute an attorney cannot make af- 
fidavit for the pnrpoae of holding a 
defendant' to bail. The affidavit moat 
be made bj the plaintiff himaelf.— 
Hartley, ex/iarle.— 33. 

Bahk iroTiSf Aexansas, &c.— Cove- 
nant ia the proper remedy on a bond 
payable in Arkanaaa Bank-notea. Seaa 
V. Whitlock.— 103. 

Where a note ia pajrable in** Arkan- 
aaa State Bank paper,'' the State Bank, 
being one inatitution, bills payable at 
either branch of that Bank would be 
good in dischaige of that instrument at 
maturity, and in a auit upon it, there 
being a difference in the value of the 
paper of the different branehea, the 
judgment will be for so much of the 
value of the paper of that brahch which 
is farthest below par. Wallace v. Hen* 
ly.— 106. 

COUHTT CoUET: ITS POWXH— XAXDA- 

xiTS.— The County Court cannot refuse 
to hear and determine a claim a|;ainat 
the county, in favor of any individual, 
until he will releaae all erron in a case 
wherein the county has obtained judg^ 
ment against him. If it should do so, 
it will be compelled to proceed by moit* 
damu9. Taylor, eaporte.— 48. 

CoDHTT Seats.— The County Courts 
have, both by the Constitution and sta- 
tutes, unquestionable jurisdiction aa to 
the removal of countv seats. Conse- 
i^uently a writ of pronibitbn will not 
he to a County Court to forbid its re- 
moval of the seat of justice even on 
the allegation that they are proceeding 
to remove it under an unconstitutional 
law; Blackburn, sd^oite^— 21. 

Fees foe kbefiito feofbett taken nr 
EXECUTION. — ^The allowance of feea for 
keeping property taken in execution or 
attachment is a matter left to the dis- 
cretion of the Circuit Court, dtc.; when 



that Coort, in making that allowance, 
haa all the fkcta before it, and the ques- 
tion involvea no principle of law, this 
Court cannot disturb the decision. Ir- 
vin V. The Real EsUte Bank.— 30. 

Gaebishxbht: who uablb toT — ^A 
garnishment is a suit with plaintiflb 
and defendants, both of whom have a 
day in Court. If two defendants are 
joined in the same garnishment, it is 
error, unlesi there be sufficient allega- 
tion in the writ that their liability or 
indebtedneai waa joint, aa partnerahlp 
debtors, &«. 

If they are intended to be made sev* 
eral and distinct debtors,- there must be 
several and distinctive vnrits, allega- 
tions, anawers, &c. Executora and 
administratora are not, aa anch, liable 
to garnishment. Thorn & Robins v* 
Woodruff, et «i.aa adm'r^— 66. 

Imflbhbets of Teadb.— a horse, 
uaed by a tanner, ia not an implement 
of trade, exempt from execution. Wal- 
lace V, Collina.— 41. 

New TEiAL.-It ia doubtful whether 
a Circuit Court has power to give a par- 

2 time, until a subsequent term, to 
ow cauae a^rainst the granting of a 
new-trial. It is certainly an irregular 
practice. But if the term pass without 
any steps beiuff taken, the power of 
the Court over ue case is ffone. Wal- 
ker, et aL V, Jefferson.— £3. 

Rbceift: katuee of.— A receipt for 
money is not conclusive evidence a- 
gainst the person giving it. He may 
show that tne money haa not been re- 
ceived, or that he waa induced to g^ve 
it by misrepresentations. The design 
of the receipt may be proved by parol 
testimony, without producing the re- 
ceipt itself, or accountinff for its ab- 
sence; but if the question oe upon the 
rece*nt itself, by whom signed or what 
are its contents, the receipt must be 
produced. Humphreys v. McCraw.— 61 

Teansfee of bills aftbe suit oox- 
xebcbd. — It is a good plea in bar, jnits 
darrem eeniiiiiMnee, in a auit on a bill, 
that the instrument has been, since the 
commencement Of the suit, aasigned 
and delivered to a third person by the 
plaintiff for value received, with a tra- 
verM that the pkintiff haa any right to 
thcbilL Gray,e(a2.,v.R.E.Bank.— 93. 
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SBucmnrs, from abstract! of cases gainst the pnrehassr. The right of 

decided by the Supreme CJourt of Ala* action is gone with the admimstra* 

bama, January, Term, 1844. tion, and passes to the new adminis- 

From the Tu9ktd^09a Mamior. trator. 

ABATBimrT. — John P. Fturky vs. Jndffment below reversed, and cause, 

JmMJ}wMn adm}s. From Wiloox. if desired, remanded. 

GoLDTHWArrs, J. delivered the opin- Boiling for plaintiff in error; Cook, 

ion of the court, deciding contra. 

1. An action of debt quSam to recover 

the penalty for issninff a marriage Evidbncb; rbuvanct fow ditie- 

license to a minor wimout the con- xiitbd. — When evidence is offend^^ 

sent of his parent or guardian, is a- which is seemingly irrelevant to the 

bated bj the death of the plaintiff, matter in issue, it is the duty of the 

so that it cannot be revived by his party nreing it, to show how it can be 

personal representatives. Qtiere made relevant b^ connecting it with 

whether it might not have been con- other facts and circumstances already 

tinned bv the State? in evidence or intended to be offersd; 

Judgment below revened. and if there is no such offer to show 

Dear for plaintiff in error; G. W. its relevancy, the court may lawfully 

Gayle, contra. reject it. 

Admissioiis. — ^By the defendant, up- GARNiSBMSirT.— Proceedings by way 
on the presentation of an account to of ffarnishment against a debtor of 
him, that part of the account is cor- the defendant in execution, are irreg- 
rect, but without stating what part, ular if commenced bv a notice from 
and neither admitting ordenvingthe the sheriff, without 'being supported 
residue, cannot be construotea into an by the affidavit required by statute, 
admission that the entire account is It is not the sheriff's duty to proceed 
just, and is of no value for the part ad- thus, and if the garnishment nas no 
mitted, from its uncertainty. other support, a judgment by default 

upon it, is erroneous. 

AdMIKISTRATORS— THSIB IIBHTS AKD 

LIABILITIES. — H. Q, Bsrfttfi VS. Attem Partnbbs, tower to buto each otb- 
Lem. From Lowndes. br. — One partner is not authorised, 

Gk>U)THWAiTE, J. delivered the opin- from his connexion in business, to ac-' 
ion of the court, deciding cept a bill as a surety for the debt of a 

1. Where an administrator declares on third person; and an authority cannot 

a contract made with him in his be inferred from the ciicumstance 

representative character, oyer of his that the business of the firm is that of 

letters is not demandable. commission merchants to sell cotton, 

3. To a similar action, ne imbues ad- when the plaintiff is aware of the cir- 

mimHratar is a bad plea; for the cumstance under which the acceptance 

representative character is admitted is given. 

in making the contract. 

3. No offsett can be made of a perwn- PLBABiHas. — ^The declaration must 
al debt due from the administrator, aver the., change of name. Jtfsduon 
a^nst a contract with him which College vs. Burke. From Wilcox, 
will be assets of the estate. Ormound, J. delivered the opinion 

4. The purchaser of property at an of the court, deciding 
administrator's sale, where he has 1. Upon a note made payable to 
received the property, cannot, in an the ^^Treasurer of the Manual Labor 
action for the purchase money, re- Institute of South Alabama,*' a suit 
quire the plamtiff to prove the regu- cannot be maintained by Madieon OU- 
larity of the' sale, and is estopped kge^ witnout an averment that it is 
from showing its illegality so long as the same corporation, and that the 
he retains the property purchssed. name had been dianged since the mak- 

5* When an administrator has sold ing of the note and hefore the institu- 
property of his intestate and has not tion of the suit, 
received the price, if he is after- 2. In such a case, on making the 
wards removed from the administra- proper proof, a recovery can be had on 
tion, he can maintain no action a- the money count. 
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Jadgment below revened, tnd 
eause remanded. 

G. W. Gayie for plaintiff in enor; 
Jellen, eontra. 

Witness.— A party to whom a 
chose in action is due by parol only, 
cannot be a witness a|fainsc the defen- 
dant, although the suit is for the use 
of another, and all his interest in it 
extingoished. 

Rbtaihir by Admiitistratob. — 
DiitribuUet of Jwmtt Knight ts. /. D 
Ooddard, From Mobile. 

GoLOTHWAm, J. delivered the opin- 
ion of the court, decidinff 

1. An administfator wnen cited to a 
final settlement by a distributee is en- 
titled to show a retainer of assets for 
any just debt due to himself, although 
within the bar of the statute of limita- 
tions, so that it is without the period of 
time when the presumption of pay* 
ment would arise. 
Judgment below affirmed. 

Lesesne for plaintiff in error; J. 
Gayle, contra. 

Justice, perhaps, requires the pabU- 
cation of the followinff sutement : 
For the Law Journal, 
Nashville, Feb. 90, 1840. 

In the case of McGavock e. Brown 
6l Williams, published in the Law 
JouENAL, No. 1, p. 17, my sutement 
that Dr. Dorrio hsd UUer feelings to- 
wards H^ttimne is mentiouM in such a 
way as to convey the idea, that I had 
intended to cast an imputation upon the 
statements of Dr. Dorris. This I did 
not intend to do. However hitter hio 
feelin^i might be, they would not, in 
my opmion, make him state an untruth. 
Please publish this correction, — and 
oblige yours ^. BENJ, SHARFE. 

OnituAKT Notices. 

Died, at his residence in Columbia, 
Tennessee, on the 6th March last. Col* 
Jno. H. Dbw, a hiffhly respectable mem- 
ber of the bar of Tennessee. 

He was twice a member of the Leg^ 
islature of Tennessee, first from the 
County of Wilson; where he wa« 
raised, and then from the county of 
Maury, whera he has devoted himself 
to his profession for the last seven or 
oight years. He was a kind, amiable 
and correct man ; esteemed as a law- 
yer, and for many years a eaccessful 



'practieioner. At a meeting of the 
Columbia Bar, at which Hon. Jas. K. 
Polk presided, resolutions were adopted 
highly boooiable to the memory of 
their departed brother.— The follow- 
ing is copied from the publication of 
their proceedings. 

^^Retohed, That in the decease of 
our departed brother, we lament the 
untimely fall of an honest man, a 
kind and courteous gentleman and de- 
vout christian; and while we bow sub- 
missively to the inscrutable wisdom of 
a just and omniscient God, we mourn 
in unfeigned sonrow, the sodden and 
unexpected removal from our number, 
of a brother endeared to us by the re- 
collection of his many virtues, and 
characterised during life by a lively 
exercise of all the amiable courtesies 
of his profession.** 



Died, in this City, Tbomas Ceutch- 
be, on the 8th March, after a short ill- 
ness, aged about 80 years. 

^*Few men have departed this life 
more universally respected than Tvom- 
As CamcHEE. He had been a resident 
of this city nearly sixty years, and for 
many years filleo the office of State 
Treasurer. Under a somewhat rough 
exterior and rather blunt manners, 
was concealed a heart which beat res- 
ponsive to the claims of charity and 
benevolence, and there are many who 
will have reason regret his departure 
hence."— mi^. 

Died, at his residence in this City, 
on 22d March » ex-Gov. Wiluam Cae- 
BOLL, in the 66th year of his age. 

' A native of Pennsylvania, he emi- 
grated to this State in 1801,— was a 
General, and took part, in all the en- 
gagements in the Creek War; at the 
age of S6, he was a General of Division, 
on the plain of New Orleans, Second 
in Command to General Jackson, 
wh^n he won laurels, only eq|ualled in 

atlendor by the Commander in Chief, 
e was suDseonently for twelve yean 
Governor of 'a w.-^nessee. He has filled 
many offices of honor and trust, both 
under the State and general Govern- 
ments. Tennessee has no sons— of 
whose fiune, she should be prouder. 

He was buried with military honors, 
and followed to the grave, by a proces- 
sion of six or seven thousana persons. 
^^How sleep the brave who sina to rest. 
By all their country's wishes blest?" 
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Siqhreme Court of Tenmeuee^ JackMon^ April Tem^ 1648. 

ivDots.-^irAmAH otBui, w. B. miiit, w. b. tvelbt. 

lOHH 8IHP80M V». THB 8TATB. 

1. Whan a Blttiite proieribei tlie cTnty of a Cireaic Jndge upon a partienlar 
Biibjecr, the legal preenmption in the abaenoe of pioof to the oontmry, ia, that 
it haa been legally diseharged. 

S. Confeeaiona made without threata, are aidmiisible aa evidence, although 
thieati of violence are anboeqnently made, to extort further confeaiiona^ 

3. A peiBon who ateali gooda in another State, and bringa them into Temiea> 
aee, cannot be tndleted and punished for larceny in this State. 

4. But if he be found in ponenion of the gooda in this State, and t&ere be no 
proof ahowing that they were Ltolen in another State, the preaumption of law 
would be that they were atolen in Tenne 



/oiepA W. Perkins f for prisoner. 
Humphreys^ Attorney Cfeneralf contra. 

TuHUBT, J: At the October Term, 184% of the Circnit Court 
fiur the county of Lauderdale, the following order appears of 
record: ''Upon liiotion of the Attorney General, it appearing 
to the satisfaction of the Court, that there is reasonable catise 
to suspect that John Simpson and James Albrington have 
been guilty of larceny, and that no person will prosecute for 
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said offence; k is therefore ordered by the Court, that the At- 
torney General file a bill of indictment ex offidor 

Under this order a bill of indictment was accordingly filed, 
without a prosecutor, against John Simpson and James Al- 
brington, for the offence of grand larceny. On this bill of in- 
dictment the prisoner was put upon his trial at the June Term, 
1843, of said Court, and convicted, and sentenced to confine- 
ment in the jail and penitentiary of the State for the period 
of five years: from which judgment he prosecutes an appeal, 
in the nature of a writ of error, to this Court 

Upon the trial, it appeared that the prisoner and James Al- 
brington came on shore from the steamboat Gloster, at Jack- 
son wood-yard, in the county of Lauderdale, State of Ten- 
nessee, with the property described in the bill oi indictment 
in their possession; that, upon being arrested and confronted 
with E. S. Burr, the prisoner acknowledged that the proper- 
ty was Burr% and that he and Albrington, with the assistance 
of the Steward, had taken the same from the steamboat The 
proof of their guilt, independent of their confession, is ample 
and complete. 

Several causes of error are now assigned and pressed upon 
the Court, as reasons for a reversal of tha judgment of the 
Court below. 

1st. It is argued thsi^t the order of the Court under which 
the bill of indictment was filed, is informal and insufficient in 
this, that it does not show that witnesses were examined 
by the Judge before the order was made relative to the of- 
fence, without which the order could not be legally made. 

The Act of. 1801, chap. 30, prohibits the filing of bills of 
indictment without a prosecutor marked thereon; and if it be* 
done, authorizes the prisoner to give the act in evidence,, and 
makes it the duty of the Court to discharge him. This is the 
general law upon the subject; and if a bill of indictment be 
filed- without a prosecutor to sustain it, it must be shown to be 
.an exception from this general rule, created by statute subse- 
quently passed. 

Many such have been enacted, with most of which we 
have nothing to do in this particular case. 
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The Act of 1823» chap. 40, sec. 8, authorites the Cireuit 
Jadge to direct a prosecution er o^fcto by the Attorney Greno* 
ral, without a prosecutor, whenever it may appear that there 
is reasonable ground for believing that an indictable offence 
has been committed, and ho person will prosecute in behalf 
of the State. The Act of 1842, chap. 65, limits the exercise 
of this discretion to cases in which the Judge may be satisfied 
from the examination of -fitnesses in open Court, that a rea* 
sonable ground for such belief exists; and it is under the pro* 
visions of this statute that it is contended that the order direct- 
ing the prosecution should have shown tbat proof was heard 
before it was made. 

This statute prescribes the du^ of the Circuit Judge upon 
this subject, and the legal presumption, in the absence of proof 
to the contrary, is, thftt it has be^n legally discharged. * We 
cannot presume that a Circuit Judge ha^ acted in disobedience 
to an express legislative command, and we cannot require him 
to show by his records, that he has not violated the law, in 
his orders preparatory to the commencement and prosecution 
of suits, either on the part of the State or individuals, involving 
matters of controversy over which he has a general and unlimit- 
ed jurisdiction; it is sufficient if the contrary does not appear. 

dd. It is contended that the confessions of the prisoner 
should have been excluded from the jury, as having been ille- 
gally obtained, through his personal fears, superinduced by 
threats of violence on the part of those who had arrested him. 

It does not appear that the prisoner's confession of guilt was 
thtts^procured; it was made without threats, and before there 
were any insinuations that violence might be resorted to, to 
enforee a further confession and discovery relative to some 
paper money taken with other articles, and not found upon 
the j^risoner, and not accounted for by him. This additional 
confession and discovery were, however, not obtained, and so 
the confession as made is good. 

But it may be also observed, that, inasmuch as there -is am- 
ple proof of the prisoner's guilt, independent of his confession, 
if there were doubt as to the manner in which it was obtain- 
ed, we would not reverse therefor 
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&L It 18 Gontended, that there is no proof that the lareeny 
was ocmimitted in Tennessee; that the goods, having been tar 
ken from a steamboat! in the Mississippi river, which is the 
dividing fine between seVeral states, may have been actually 
stolen in another State and brought into this; and the offence 
therefore not cognizable here. 

To this objection two answers are given by the Attorney 
General. 1st, That, though the goods were stolen in anoth- 
er State, yet the bringing them to this State is a continuation 
of the originid <^ence; that the possession haying been ac- 
quired l^ fraud, is still illegal, and that in eonsequencethere- 
ci a felonious cepit and asportavit here. And, 2d, If this be 
not 90f yet, as the proof shows that the goods were stolen; that 
the prisoner eame on shore from the steamboat in this State, 
with them in his possession; that they were stolen from the 
steamboat; and it not appearing that they were taken at a 
different place from the place of landing, and out of the ju- 
risdiction of the State, the legal presumption is, that they 
were taken in the State. 

We will examine these propositions in their order. 1st, 
Can a thief who steeds goods in another State, and brings 
them into this, be indicted and punished in our courts? 

This is a question of very serious import in this country, em- 
bracing as it does a great number of sovereign and indepen- 
dent States, united together by a federal constitution for the 
protection and advancement of their eommon welfare; and its 
decisiondepends upon the political position they occupy in rela* 
tionto each other. Ifthey are tobe considered as sovereignand 
independent of each other; as being deprived of none of the attri- 
butes of sovereignty but such as they have voluntarily parted 
from and vested in the government of the United States; then, 
we think, therecan be no power arising out of ageneral law,by 
which the tribunals of any one State can enquire by criminal 
proceedings intothemannerin which the possession of property 
has been acquired in another; and this because there can be 
no general law upon the subject applicable to them; each 
State having the sole and unrestricted right to provide for it- 
self-such rule of action, and such punishment for its violation, 
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as may be deemed best to eomport with the welfare, peace, 
and hannony of that portion of 'society over which it pre- 
sides. 

But if, on the other hand, they are to be considered as mere 
mmiicipal divisions of one great body politic, under one gene- 
ral head, occupying the same relation to each other that one 
county in England or one department in France does to an- 
other, there will be as little difficulty in assuming that the 
poi^r does exist Which of these relations exists, we ap- 
prehend, cannot now be a matter of serious controversy. — 
We hold it to be sovereign, and not to be municipal. That 
these Stated, in their intercourse as suchf are as sovereign and 
independent as are the 'different members of the Germanic 
confederation, or the cantons of Switzerland. This being so, 
a breach of the common law of our State is no more cogniza- 
ble in another than Would be a breach of the criminal law of 
Mexico, Texas, France, or England. From a want of the 
proper understanding of this our social position, some discrep- 
ancy has existed in the different States of the Union, in the 
application of the principles of the common law to the sub- 
ject now under consideration. It is well settled in England, 
that, by the common law, if a felon steal property in one 
county and carry it to another, he is guilty of larceny in that 
county,and may be there indicted and punished; and this is upon 
the ground that it is a continuing felony, and the person equally 
guilty in the one county as the other, the common law being 
supreme over each, and a punishment in one satisfaction for 
the offence in the other: but before it can be pronounced to be 
a continuing felony, the first taking must be ac^ udged to have 
been felonious, which would have been a work of supereroga- 
tion, when that tcdcing had been in a foreign and independent 
State; and that such was the opinion of common law la^^ers 
of England, is most satisfactorily established by Butler^s 
case, 3d Institutes, 113. Thai case was this: Butler and oth- 
er pirates, in summer vacation, robbed divers of his Msyest/s 
subjects upon the coast of Norfolk, upon the high seas, and 
brought divers of the goods taken into the county of Norfolk, 
and then were apprehended with tlie goods. 
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The question moved by Wray, Chief Justice, and Justice 
Perryman, Justices of Assise in Norfolk, was, whether they 
might be indicted for felony in Norfolk; as if one steals goods 
in one county and carries them into another, he may be in- 
dicted in either county; and it was resolved by them, that 
they could not be indicted for felony in Norfolk, because the 
original taking was no felony whereof the common law took 
cognizance; because it was done upon the sea out of reach of 
the common law, and therefore not like the case where one 
stealeth in one county and carries the goods into another; for 
the original act was felony whereof the common law took 
cognizance. There is no case, that we are aware qf, in con- 
flict with this decision. No case in which a larceny commit- 
ted out of the realm of England, has been punished in the 
Courts of England, even though it were in Scotland or Ire- 
land, previous to the passage of the statate of George III, chap. 
31, which was enacted for the express purpose of giving the 
Courts of England cognizance of such offences where the 
goods were stolen in another part of the United Kingdom 
and brought into England, and vice versa. 

This question has never been presented before for adjudi- 
cation in this State; but it has in several of the other States. 
It was directly presented in North Carolina, in the case of the 
State versus Brown, reported in 1st Haywood's Rep., 100, in 
which it was held, after a careful and able examination by 
Judge Ash, that the stealing of a horse in the territory south 
of the Ohio, was not an offence punishable in North Carolina, 
though the horse was brought by the thief into that State. The 
same question was presented to the Supreme Court of New 
York, in the case of the People versus Gardner, 2 Johnson's 
Rep., 477, and received a similar determination. In that case, 
the prisoner had stolen a horse in Virginia, and fled into the 
State of New York, where he was apprehended with the 
horse in his possession; and it was held that he could not be 
tried in that State for the felony, but was to be considered 
merely as a fugitive from justice. Subsequently, it was enact- 
ed by the revised Statutes of New York, "that every person 
who shall feloniously steal the property of another, in any 
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State or country, and shall bring the same into this State, may 
be convicted and pimished in the same manner as if such lar- 
ceny were committed in that State, and that in every such 
case, such larceny may bo charged to have been committed in 
any town or city into which the stolen property may have been 
brought." This is a municipal regulation of that State, obli- 
gatory upon her tribunals; and of course under it a different 
decision from that of Gardner's case has been made; as was 
done, in the case of the People versus. Burke, 11 Windle, 120. 
The same question has also been presented to the Courts of 
Massachusetts, and received a decisioft directly the reverse of 
that given in North Carolina and New York. As this opinion 
is also at war with the opinion to which this Court has arri- 
ved upon the same subject, we will examine it, and test it upon 
principle and authority. 

The question arose in the case of the Conmionwealth against 
Thomas Anderson, and is reported in 2d Mass. Rep., 14. The 
prisoner was indicted for receiving goods which had been 
stolen in the State of New Hampshire, knowing them to have 
been stolen. The case was very ably argued for the defence, 
and determined against the prisoner, upon the authority of 
two cases, which it appeared had been previously decided, up- 
on the same point, in the same State, viz: that of ''Cullen*' 
and that of "Paul Lord." The reasoning of the Court in those 
cases, we are not in the possession of, and therefore can say 
nothing about them. But the court, in the case of Anderson, 
does not base its determination solely upon the authority of the 
previously ac(judged cases, "CuUen and Lord," but attempts to 
rest it upon principle, which we can examine. 

Parker, J., says: **I hold myself bound by the authority of 
"CuUen's case," and that of "Paul Lord," unless I were convinc- 
ed that those decisions were against law. If solemn and re- 
peated determinations of this Court are not to be regard- 
ed, I know not how we are to govern ourselves. But upon 
principle, independent of these cases, it appears to me, that 
the common law doctrine respecting counties, maybe extend- 
ed by analogy to the cases of States, united as these are, un- 
der one general government." And of the same opinion, and 
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for the same reasons, Thatcher, !.» and Sedgewick, J. Now, 
it may hare been right and proper that this Court should have 
felt itself bound by the precedents referred to; but we cannot 
recognize the reasoning upon principle. There is no analo- 
gy by which the common law doctrine respecting counties 
can be extended to the cases of States. These States are not 
under one general govemmenty in the sense that the counties 
of one State are. The general government of the United 
States has no power to act in and over the States^ except by 
express grant and necessary implication; and its action is ne- 
cessarily confined by the constitution to their limits. Not so 
with the States. Their exercise of sovereignty is limited, 
not granted; and it dierefore may be extended to all subjects 
of local legislation, which they are not prohibited by their 
own Constitutions from acting upon, or the right of action 
upon which they have not transferred from themselves to the 
General Government. 

The State authority is therefore sovereign over its counties; 
• a law passed by it, or adopted by it, is equally obligatory upon 
all, and may be enforced in all according to its provisions, be- 
ing omnipotent and co-extensive with the limits of the State, 
but no further. So soon as this boundary is passed, another 
rule of action, based upon a different auUiority, the sovereign 
power of another State, springs into existence, exercising its 
control over a different section of country, unrestricted and 
uncontrolled by that of the other; and it being well settled 
that the criminal and penal laws of one independent State 
cannot be recognized and enforced in another, we cannot com- 
prehend the analogy spoken of by Judge Parker. Sedge- 
wick, Judge, in delivering his opinion in the same case, says, 
more emphatically than Parker, that he is satisfied that the 
conviction is right upon principle. He says, that the only 
reason which appears to have infiuenced the Court in the case 
of Butler, before referred to in Sd Institute 113, was that the 
jurisdiction of another Court of the same government had at- 
tached, previous to any crime having been committed of 
which that Court had jurisdiction. But it does not determine 
that if goods had been stolen in another country and brought 
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into England, the fraudulent possession there would not have 
been considered such a taking as to constitute a theft. Now 
with due deference, we think it does so determine, and that the 
reason for the decision of the case was not that the court of 
admiralty had jurisdiction. If that had been the reason, 
how easy to have said so; but no, the reason is given — ^"they 
could not be indicted for felony in Norfolk, because the origi- 
nal taking was no felony, whereof the common law took 
cognizance. Why? The answer is given, "because it was 
done upon the sea, out of the reach of the common law,** not 
because it was done wdthin the reach of the admiralty law, as 
Sedgewick, Judge, says. Can it be possible that a stealing on 
the high seas, off the coast of England, should be held to be 
out of the reach of the common law, and the same stealing, 
if it had taken place in France, within itf Most assuredly not. 
Independent of this incapacity of the municipal law of 
one country to take cognizance of criminal offences in anoth- 
er, which we hold to be well settled, so various are the pro- 
visions of different countries in creating defences and punish- 
ing criminal offences, that it may be said with much plausibil- 
ity, that the power should exist. A taking of property under 
certain circumstances may be and is often declared by law 
to be a larceny in one State which is not a larceny in another. 
If under these circumstances property be taken in one State 
and carried to the other, how is the case to be treated? ' Take 
the case of obtaining goods by false pretences; it is larceny by 
the laws of Tennessee, but not by the law of Arkansas. 
Goods are thus obtained in Tennessee and carried by the thief 
across the Mississippi river into Arkansas. Can he be there 
tried and punished for the theft? If he be, it must be under 
the Tennessee statute, and not under any law obligatory in 
the State of Arkansas. The possession of the goods in Ar- 
kansas is not felonious, though it were so in Tennessee, be- 
cause the Tennessee statute can have no obligatory force in 
in Arkansas Courts; and this absurdity is of necessity the 
result, if the principle contended for in the Massachu- 
setts cHse be law. If the law upon the subject constitutes a 
larceny in two different States the same, and property be sto- 
len in one and carried to another, the criminal may be punish- 
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ed in either. Hut if they be diflferent, and the taking be a 
larceny by tl>e law of the place where the property is, but 
not by the law^ of the place to which it is removed; he can 
only be punished at the place where it was taken. If it be 
no larceny by the law of the place to which it is removed, be- 
cause the possession was not iu its inception felonious, and 
cannot be made so by matter ex postfacto^ this would make 
it necessarj-, in all cases, to enquire whether, by the law 
of the State where the goods were taken, the possession was 
feloniously obtained. This will of necessity cast upon the 
judicial authorities of one State, the necessity of enquiring 
into and expounding the criminal laws of another, and that 
.with a view of inflicting punishment .under them. This dif- 
ficulty was felt by Judge Sedgewick, in the opinion now mi- 
der consideration. He gets rid of it by saying, he does not 
know why it might not be done, if necessary, but that it is 
not^necessar}-; in which we think he is mistaken, for the rea^ 
sons giiven. 

Upon the whole, we think that the decisions of the Court of 
North Carolina and the Court of New York, previous to her 
rj^vised statutes, have expounded the law upon this subject 
correctly; and hold that no indictment for larceny lies in the 
Courts of this State for property stolen in another, and brought 
by the thief into this, and that he is only to be criminally con- 
sidered as a ftigitive from justice. 

But 2d. It is said that it does not appear that the property 
was stolen in Tennessee, and that in the absence of proof to 
that effecf, the presumption is that it was so stolen, and of 
this opinion is the Court. The proof shows that the steam- 
boat landed at Jackson's wood-yard, in the county of Lauder- 
dale, State of Tennessee; that the prisoner came on shore with 
the goods in his possession, and that they were stolen goods; 
the legal presumption is that they were stolen at that point; 
and if the prisoner wished to evade a trial for the ofience in 
the Tennessee Courts, it was incumbent upon him to have in- 
troduced the proof showing that the larceny was conmiitted 
beyond the limits of this State, and that he had therefore been 
guilty of no violation of the criminal code. This he has not 
floue. Wc therefore affirm the judgment of the Circuit Court. 
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Supreme Court of Tennessee^ NashvUh^ December Term^ 1843. 

JABIES POWER VS. THE STATE OF^EVNESSEB. 

1. Where guilty knowledge it the queition. it is competent to prove other 
tniuiftcttonB not chvged in the indictment. 

S. So on an indictment, for paeting counterfeit or hate money,, proof may he 
admitted that the defendant had patted other bate money. 

3. This CoortwiU not grant .a nevir trial, although the identity of the bate coin 
may not be folly ettabliahed, the juxy being the judget of the credibility and 
knowledge of witne 



Shapardt for Plaintiff. 
AUomejf General^ centra. 

Green, J: Tins is an indictment for passing the counterfeit 
resemblance of an English Sovereign, knowing it to be such. 
The defendant was found guilty, and appealed to this Court. 

Upon the trial, Oliver H. Hughes was introduced as a wit- 
ness by the State, who testified that a day or two previous to 
the time the prisoner is charged with having committed this 
offence, the witness and prisoner gambled together, and that 
witness won two pieces of metal resembling gold coin, which 
the witness thought were genuine gold coins — ^that the pieces 
he won looked like those which were exhibited in Court, and 
he thought were the same, and that said pieces of coin were 
not goldL 

The counsel for the defendant insists, that so much of the. 
evidence of Hughes as relates to the gambling of the prison- 
er was irrelevant and ought not to have been received. 

It is certainly true, as a general rule, that evidence of other 
transactions than these charged in the indictment cannot be 
received; but where knowledge constitutes 9.n essential ingredi- 
ent in the^ guilt, this rule is relaxed. In such cases transactions 
of a like kind with those charged in the indictment may be 
given in evidence. Therefore, in this case, it was clearly com- 
petent to prove the passing the two pieces in the gambling 
house — and if competent to prove they were ^^^/.^wr/by the de- > 
fendant, it was Necessary to state the circumstances under 
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which they were paaied, so as to enable the Jury to judge of 
the guilty knowledge. 

It is insisted that the base coins produced in Court were not 
sufficiently identified as the ones that were received from the 
defendant 

The coins were not kept with the care and identified with 
the certainty that is desirable, but the Jury had the witnesses 
before them and were enabled to judge of their credibility 
and means of knowledge — and we do not think there is such 
doubt of the identity of the coins produced in Court and prov- 
ed to be base, with those that were passed by the prisoner, as 
to justify this Court In awarding a new trial 

Let the Judgment be affirmed. 



JAMES C. JONES, OOVERKOB, kC. VS. SAUL. DICKSON, et. ol. 

The writ of error emram noftu, can only be used to correct errors in matters of 
fact, and not of law. ^ 

The words in a Clerk's bond, that ^Hhe Clerk should well sjid truly collect 
and pay over all the revenue that has or ought to come to his hands:'' held, that 
tliis bond applies to revenue which may thereafter come to his hands. 

TuiLBT, h This is a suit by motion on the part of the Treas- 
urer of the State of Tennessee against Saml. Dickson, Clerk 
of the County Court of Lawrence, and his securities, to recov- 
er monies received by him as Clerk, belonging to the State, 
and not paid over by him to the proper authority. At the 
October Term of the Circuit Court, 1842, for the County of 
Lawrence, there was a judgment rendered against the defen- 
dant in error, and his securities, for the sum of 9213 SI of 
State revenue for 1841, on account of taxes on suits, fines and 
forfeitures, by him collected as Clerk aforesaid, and not paid 
over to the Treasurer as he was bound to do. This judgment 
sets forth the bond executed by said Clerk, the condition of 
which is in the following words, '^hat if the said SamL Dick- 
son shall well and truly collect and pay over all the revenue 
that has or ought to come to his hands, as such Clerk, agreeably 
to law, then the bond to be void." 
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On the 27th January, '43, the securities of said Dickson filed 
their petition for a writ of error coram nobiSf to reverse said 
judgment, which was granted by th^ Circuit Judge on the Slst 
January, '43. 

The error assigned in the petition is that the condition of 
the bond provides '^at the Clerk should well and truly collect 
and pay over all the revenue, that has or ought to have come 
into his hands agreeably to law," without making provision 
for the revenue that should come to his hands during his con« 
tinuance in oflice — ^making the bond thereby altogether re« 
trospective in its operation. 

At the June Term, '43, of said Court, the case was taken 
up upon the writ of error coram ndbis^ and upon a general de- 
murrer, the Court held the petition and assignment of error 
therein good, and reversed the judgment previously entered 
therein. Upon which an appeal is prosecuted to this Court 

We do not deem it necessary to eYiter into the legitimate 
use or practice under a writ of error coram nobis; it suffices 
that it can only be used to correct errors in matters of fact 
and not of law. In the case now under consideration, the er- 
ror complained of^ if it be one, arises out of the construction 
of the condition of the bond, and would, therefore, be error in 
law and not in fact: the construction of all instruments being 
a question of law and not of fact. But in addition thereto, 
we are well satisfied that the condition of the bond was le- 
gally construed by the Court that gave the judgment against 
the Clerk and his securities; it is (as we have seen,) that the 
Clerk should "well and truly collect and pay oyer all the re- 
venue that has or ought to come to his hands." This condi- 
tionis awkwardly framed, unquestionably — ^but still, we think, 
there is no obscurity in it. It is the copj unction of the words 
collect and pay over, as applicable to that which had already 
been received, as well as that which ought to be received, that 
produces the confusion, the word collect not being applicable 
to that which was on hand; but this confusion is easily obvi- 
ated by a change in the collocation of the words, which, upon 
the principle of reddendo singula singulis, we are warranted 
in doing. 
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The condition of the bond, upon this principle, will read, 
*'that he should well and truly pay over all the revenue that he 
halt collected, and that he will well and trcdy collect and pay 
over all that ought to come into his hands.** 

This is so palpably the reading of the condition of the bond, 
that the framer of the petition for the writ of error coram no- 
biSf has interpreted the word, have, in his description of the 
wording of the condition, after the wcnrds bought to,** making 
it read ''that he should well and 6-uIy collect and pay over all 
the revenue that has or ought to have come to his hands," giv- 
ing the condition thereby a wholly retrospective aspect; which, 
as we have seen, is not its legitimate construction. 

The judgment of the Circuit Court against the Clerk and his 
securities is therefore correct, and the judgment reversing it 
erroneous, and we direct judgment here accordingly. 



SIMON B. DOYLE, et ol. VS. WM. GLENN. 

ThiB issuance of an alias execution, is not a waiver of the right of motion 
against an officer for a non-return of the original execution. 

8am, Tumei/f for Defendant. 

Green, J: The complainant, as Coroner of White County, 
received into his hands an execution against J. T. Bradley, 
Sheriff of said county, and his securities, in favor of the de- 
fendant, Glenn. Doyle, the Coroner, failed to return the exe- 
cution according to law. An alias execution was sued out, 
and put in the han^ of Little, the successor of Doyle as Cor- 
oner, who made part of the money and paid it over to Glenn. 

A judgment was then t^ken by motion against Doyle and 
his securities, by Glenn, for the balance due on his execution, 
together with damages and costs. This bill is filed to enjoin 
said judgment, and charges that the execution was held up 
by direction of Glenn's attorney. It also alleges that Little, 
the Coroner, into whose hands the alias execution was placed, 
levied on property of Bradley and his securities, sufficient to 
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have paid the execution, and insists that this levy ought lo 
be regarded as a satisfaction of the execution. The answpi- 
of Doyle denies that Glenn's attorney authorized complainant 
to hold up the execution, and alleges that the monoy could not 
have been made on the alias execution, the defendant in that 
execution having eiyoined the sale of the property levied on, 
&c. 

There is no proof that Glenn's attorney authorized the Cor- 
oner to hold up the execution. It appears from an endorse- 
ment on the alias fi. fa. by Little, that h& levied on 8550 v/orth 
of property, as the property of England, one of the securi- 
ties; but it does not appear what disposition was made of said 
property; but it is shown that England paid $170. This sum 
was credited when the judgment in the cause was taken. 

The complainant is entitled to no relief in this Court. If 
the issuance of an alias/, /a., after he had been guilty of 
the default in the non-return of Glenn's execution, would ope- 
rate as a waiver of the right of Glenn to have a judgment 
against Doyle for such default, the complainant should have 
availed himself of that defence on the trial at law, and not 
having done so, Ite cannot set it up here. 

But the complainant's counsel insists that Doyle has a right 
to be substituted to all the rights of Glenn, against Bradley 
and his securities. This cannot be. He has no equity by 
reason of this judgment here, for failing to do his duty as an 
officer. He can base no equity upon a wrong, for which the 
law inflicts a penalty upon him. 

If the matters set up in his bill could avail any thing, they 
were all proper defences in the trial at law, and cannot now 
be insisted on. 

Decree affirmed. 



ElRATUM. — On page 97, for April Term, 1843, read 1844. 
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bfTRODUcnoH TO Amekicah Law: designed as a first hook far 
Students; by Timotht Walkek, one of the Professors in the 
Cincinnati College, Philadelphia, 1837. 

A Treatise on Xmekican Law: designed for the use of the 
People; by a Citizen of Tenneske — ^^fashville, printed by 
Cameron 6l Fall, 1843. 

A writer in an Eastern journal has recently said, that the 
Western decisions and reports are of but little value. And 
this sort of summary notice of the bench and the bar of the 
Mississippi valley, though highly unjust and invidious, is in a 
great measure the result of the tributary position which the 
profession in the West has voluntarily assumed. Whatever 
crosses the mountains stamped with the seal of eastern pa- 
ternity is sure to meet with a cordial reception. This, no 
doubt, is according to the natural order of things, for it has 
not been many ages, since the Insttitutes of the Roman Em- 
perors gave color and complexion to the jurisprudence of Eng- 
land; nor but a few years since even our Eastern brethren 
could find no decisions and works of respectable authority, 
which did not come from the precincts of Westminister Hall, 
and under the sanction of British authority. A briefless bar- 
rister, who, while dragging out his years of probation, may 
have given variety to the usual monotony of his existence by 
preparing a treatise on law, was then sometimes of equal au- 
thority with our most respectable tribunals. But now that 
our Story, our Greenleaf, our Kent and our Dane, have added 
new stores to the mass of legal learning and have found their 
way even into Westminister Hall, as authority, it is but natu- 
ral, perhaps, that our Eastern friends should regard us in the 
West as provincials, justly tributary to them, and that we 
should look only to those points which have been enlightened 
by these great Imninaries of the law, for authoritative deci- 
sions and reports. This, too, is the position which we in a 
great measure assume for ourselves; always looking to the 
East for authority and conforming, our decisions and opinions 
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to the light that may shine upon us from abroad. The pro- 
verb that "Nothing good can come out of Nazareth,** has as 
much meaning in modern days as in times long gone-by. 

These remarks are made in no unkind spirit towards the 
East; but they are made because they are mere naked fisicts; 
not as a matter to be deplored or regretted, nor as a cause of 
mortification* It is natural that it should be sa The great 
Valley of the Mississippi now contains one third of the entire 
population of the United States, and these 7,000,000 of the 
Western population are the growth of but a few years. Theirs 
has been a life of active toil, of adventurous enterprise, and 
has dealt with nature and not with books; it has been one of 
actions and not of words; of practice and labor and not of 
speculation. But the time is coming and will soon come, when 
the great West will take her place in the ranks of literary and 
scientific enterprise. Slowly but with certainty, she will also 
take her stand in legal learning, in the fields of jurisprudence, 
not yet fiilly explored; and s^e will build up, with her millions 
of population, a system of jurisprudence capable of expand- 
ing with her growth and embracing the immense variety of 
her resources and her wants. It is true, little has yet been 
done by Western lawyers in giving form and shape to their 
labors. But any one who will take the trouble to examine the 
200 volumes of Western Reports, some of which we noticed 
in the first number of this Journal, cannot but be impressed 
with the great aihount of litigation in the West^nd South- 
West, as well as the energy, learning and research of the 
Bench and the Bar. It is true, aside from the discussion of 
the questions which have actually arisen in the Courts, and 
from the learning and research called for in the investigation 
of these questions, neither th^ Bar nor-the Bench seem to 
have desired to push their speculations. But this gives value 
and importance to what has been done; and it would not be 
saying toomuchi to assert that the world has not in the same 
time, in any age, produced a greater number of abjudications 
upon great and important points of law, having a bearing 
upon the rights and interests of an equal number of human 
beings, than has been produced in the great Valley of the 

VOL. I. — vo, V. 3 
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West They are, it is trae, to some extent covered up with 
mbbish and '^without foim and void,'' requiring the hand of 
some master spirit to embody them into one great system. In 
the West, hitherto, there have been but few able and learned 
lawyers, whose professional duties, in actual litigation, have 
not been too arduous to afford them leisure to enter into this 
unoccupied field. Amongst them there has been but little leis- 
ure from actual litigation and from the prevailing spirit of the 
times, in the general rush for wealth and political distinction, 
to allow them to turn their attention to the more quiet and 
unobtrusive fields of jurisprudence. Amongst them there has 
as yet been little of the *^ciium cum dignitaUT which is so 
congenial to the pursuits of the jurist; and they have general- 
ly sought that fame which brings with it its present rewards, 
in preference to that which looks only to coming years for the 
recompense of its toils. 

Yet even in the West a spirit which is less selfish and which 
looks less to emolument and the applause of the multitude, is 
growing up in the profession. The learned gentlemen who 
have charge of the law schodU at Lexington and Cincinnati, 
have been gradually infusing a more liberal spirit into the 
ranks of the Bar, and we expect in a few years to witness 
great and decided improvements in the true devotion of the 
lawyers to their profession. We will find them mingling 
less in the political strifes of the day and partaking less of the 
spirit of speculation^ which looks upon wealth and money as 
the true standard of respectability. 

The able and learned work of Mr. Walker, whose title has 
been placed at the head of this article, needs no commenda- 
tion from us. But being, as its title imports, an Introduction 
to American Law, designed for students, and purporting to em- 
body the first principles of American Law, and a Western 
book, emanating from the professor of a Western Law School, 
we may justly regard it as the first of those works which may 
be expected hereafter to be given to the world, as an embodi- 
ment of the scattered learning of our Western reports. The 
learned author says, "The American Blackstone is yet to be 
desired.'' "Why has not some distinguished lawyer, after re- 
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tiring from the more active labors of his professioiit added one 
more laurel to his brilliant wreath, by embodying, for the in^ 
struction of those who are to come after him, the matured re« 
suits of wisdom and experienceT" 

As a guide-book to yomig men who are just beginning the 
study of the law, Mr. Walker's work is invaluable; and it is of 
such a general character, that it might be well introduced into 
every gentleman's library, as well as made a text-book in all 
our schools and colleges. But it was not in this connection that 
we designed to notice the work; for having been seven years 
before the public, it has received, so far as we have seen, the 
unqualified, approbation of the most learned men of the coun- 
try. It was in reference to its station as one, amongst the 
first Western books of an elementary and general character, 
adapted to the w<ants of the profession, that we desired to 
notice it. Mr. Walker, if he should write no more, would by 
this work have secured '^a liquidation of that debt which eve- 
ry man owes to his profession." 

But the true reason why so little has been done for the pro- 
fession in the West is, perhaps, because the lawyer never 
^retires from the more active labors" of his profession, but 
generally continues to work in the traces as long as he can 
work at alL 

It has been urged that the members of the Bar in the West 
are for the most part too little acquainted with the great 
principles of the law as a science, and too much devoted to the 
practice of hunting cases from the books to suit a ccue, to suc- 
ceed in the great and laborious undertaking of building up a 
system of jurisprudence. That the system of admitting per- 
sons to practice law in Tennessee is not the best that could 
be desired, is conceded. No particular length of time is re- 
quired to be devoted to the study of the law prior to his ad- 
mission. The only restriction upon the admission of the ap- 
plicant is as to moral character and as to age. Any two 
Judges, of whom there are twenty-three in Tennessee, may 
admit persons to the Bar, if upon examination they may think 
them qualified. No apprenticeship in an attorney's office; no 
servitude in the study of the principles of the law and its 
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jmctice, 18 required And this exAminiaion is not, as in Mia- 
siflsippi, to be in Conrtt nor by a committee of lasers appoint- 
ed by the Bench; but it is a secret examination in the Judges' 
chambers, of which there is no rec<»d and no witness. And 
if report does not mistake, sometimes none at all, or a very 
slight one. It has been said, that some years ago a now distin- 
guished lawyer in the South-west wished to be examined by 
a distinguished Judge of the Supreme Court, now no more, 
and that proceeding to the Judge's house, he was told that the 
Judge was in the field. Proceeding to the field, he found the 
Judge at the plough. The Judge received him politely and 
requested him to return to the house, and when he had finished 
his land he would examine him; but the young man proposed 
walking with him, and thus the distinguished Judge examined 
the young disciple of Coke and Hale, and granted him a li- 
cense widiout quitting his work. 

A distinguished Judge of this State was once called upon 
to examine a gentleman who desired to practice law. The 
applicant had actually read nothing and knew nothing of law, 
and the Judge refused. At the next Term the student again 
applied, and upon examination, was found to know nothing of 
the most general principles of law, and was again refused 
The applicant entreated, but without avail. He then told the 
Judge that he was poor and had a wife and children, and that 
he did not intend to practice law in Tennessee, but was going 
unmediatdtf to Mississippif and that he thought he knew law 
enough to practice there. '^Ahl that indeed,'' said the Judge, 
'*if you are going to Mississippi^ FU sign your license.^ How 
much better ofi* he was in Mississippi than he would have 
been in Tennessee, I leave those to judge who know the tal- 
ents and ability of the Bar of that State. 

Each Judge is thus left to form his own standard of legal 
qualifications. A Judge of high authority has been under- 
stood to say, that **he did not examine an ajydicant in order to 
ascertain whether he knew the lawy for he did not expect that; 
but to see if hehad the ability — the talents — to master its princi- 
ples.** Another has said .Lat he generally granted a license 
to every applicant, '^because," he said, ''the mere license would 
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not rnn^e him a lawyer ^ and unless he to(u a nian, and an able 
one, he would not succeed as a lawyer. If he had not the 
ability to make a lawyer he would soon leave the Bar.** 

These conflicting views show that the system is an unwifte 
one. If qualifications are, and ought to be, the ground on 
which admission to the Bar should be granted, there ought to 
be a uniform and certain rule by which those qualifications 
should be tested. The best that has been devised is, to require 
the applicant to be examined in open Court, by the Judges of 
the Supreme Court of the State. Then^ all who might be 
admitted to the Bar, would be admitted on equal terms. We 
would not find one Judge admitting a student because, if he 
did not know the law, he would not succeed, and another be- 
cause he was going to Mississippi or Arkansas. Then, per- 
haps, the indiscreet Judge would not be so likely to usher a 
young man into a profession where he would be obliged to 
undergo the mortification of a failure. It is true, that it is 
no evidence of a want of ability in a man that he does not 
immediately succeed in his profession. The ablest — ^perhaps 
some of the greatest ornaments of the law, have passed years 
of probation, ere they have received any substantial evidence 
of their ability to succeed. There is but one royal road to 
professional distinction, and that is a slow and rugged one, and 
he who travels it must take many and weary steps. It is said 
of the great Thurlow^ the Chancellor of England, that for sev- 
eral years after his admission to the Bar he was actually 
without any practice; and that he has often had to go the 
rounds of the Circuit without the means of defraying his ex- 
penses. It is said that he had no money and could not hire a 
horse to ride to the assize town, and that he resorted to the ar- 
tifice of taking a horse upon trial, upon the pretence of wish- 
ing to buy. 

Dunning, afterwards Lord Ashburton, continued to attend 
the Courts for six or seven years, before he was able to ob- 
tain practice; and it is said of Sir Samuel Romilly, one of the 
brightest ornaments of the English Bar, that he was a brief- 
less barrister, seated upon the back benches, '4ike patience on 
a monument," for half a dozen years, with no practice and no 
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prospect of any; and thai for 12 yean he neferaj^aied ex- 
cept as the janior and assistant donnsel in the cause. Yet 
this man became the first lawyer in England and was for 20 
years the leading solicitor in the Conrt of Chancery, opposed 
by the first talent of the kingdom. 

And one, the first man of the age in point of talents, John 
Qoincy Adams, thus describes his first efibrts at the Ban 

**! closed my education as a la\iyer with cme of the most 
eminent JwrisU of the age, Theophilos Parscms, at that time a 
practicing lawyer, and sabseqnently -Chief Justice of Massa- 
chusetts; and commenced what I can hardly call the practice 
of the law, in the city of Boston. Imay say I was a strang- 
er in the city, althou^ almost a native of the spot I say, I 
can hardly call it practice; for during the space of one year 
from that time, it would be difiicult for me to name any prac- 
tice I had to do. For two years indeed, I could call nothing of 
mine which occurred, practice; though during that second 
yBar there were some indications that by persevering patience, 
practice might come in time. In the third year, I continued 
this patience and perseverance, having still little to do, but 
occupying my time, as well as I could, in the study of those 
laws and institutions of which I have since becA an humble 
minister. At the end of that third year I possessed something 
that might be called practice. In the fourth year Lfound it 
swelling to such extent that I felt no longer any concern as 
to my future destiny as a member of the professiim.'' 

If the annals of the Bench andBar of Tennessee were writ- 
ten, we would, no doubt, find numerous instances of the early 
struggle3 of her distinguished lawyers. The first territorial 
Court was held at Jonesboro, in East Tennessee, 1783, at 
which time, Judge Spencer McCoy, W. Avery, Wm. Cocke, 
James Reese, Ephraim Dunlap and Alexander McGraty, con- 
stituted the Bar and Bench of the State; to which was soon 
afterwards added John McNairy, Andrew Jackson, Jenkins 
Whitesides, Jno. Rhea, Jno. Cocke, W. C. C. Claiborne, Pleas- 
ant Miller, Edward Scott, Hugh L. White, John Kennedy and 
Thomas Blount. 

Nearly all of them afterwards held high stations in the 
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State and Greneral Governments. How many interesting scenes 
and incidents in their early careers, and illustrative of men 
and manners, might not we learn of these early pioneers of 
the law, could the few of them who noMr remain amongst us 
be induced to furnish them to the world? While wc look 
upon the splendor and brilliancy of their subsequent careers^ 
we do not know how many obstacles opposed their success in 
early life! Tennessee has been and still is a field for a moder- 
ate share of professional distinction, b^t the same distinction 
that a Jackson, a White, an Overton, and M'Nairy won, can- 
not now be obtained by the same means; nor can a young 
man rush into the legal profession with such a prospect of im- 
mediate success, as in earlier days. Then there was but little' 
competition; now the aspirant is thrown into an amphithea- 
tre, where he can only succeed alter a struggle — a struggle 
with honorable combatants, it is true, but still it is a struggle; 
and a struggle too for the mastery, in whicn the world cares 
little who .may be the victor. Henec H is important that the 
system by which young men arc thrown into this gl^diator^s 
strife should be such as to fit them for sueoess. The Bar and 
Bench of Tennessee now numbers about SOO; of the Missis- 
sippi valley about 5,000 to 6,000. The prospect of a successful 
prosecution of the profession in the midst of such an array of 
talent as is here presented, will depend much upon the system- 
atic and methodical arrangement of the studies of the stu- 
dent. And we think we cannot do better than to advise, the 
student who is preparing to enter upon the study' of the law, to 
give Pro. Walker's excellent Treatise on American Law a care- 
ful and attentive perusal. 

The work on American Law for the People, is of a difierent 
character. It was designed to embrace a few general outlines 
of the law, so arranged and prepared as to be adaptM to the 
use of the private citizen. As the first work of the kind by 
a Tennesseean, we should have been rejoiced to have witness- 
ed the success of such a work. For want of adequate pa- 
tronage only 200 pages of the work have been published, em- 
bracing some remarks on law in general, and^ a conmientary 
on the Constitutions of the United States and Tennessee, after 
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the manner of Bayard on the Canstiiution. The writer has 
given a plain aad judicious statement of the various powers 
and departments of the Government, and has shown such 
ability in the preparation of this, the first part of his work, 
that we cannot but hope he may yet meet with such encour- 
agement as to enable him to comj^ete his orignal design. 



Several interesting decisions are on file, from the April 
Term of the Supreme Court, which will be reported in our 
next Other important matter has been excluded from this 
number by the insertion of Judge Turle/s able and learned 
opinion in the case of Simpson v. State. A short memoir of 
the life of Judge Haywood is in preparation for a succeed- 
ing niunber of this Journal, as well as notices of some of the 
old members of the Tennessee Bar and Bench. 



Thomas Copperthwaite & Co., of Philadelphia, propose re- 
publishing Peters' Condensed Reports in 6 vols., and Peten^ 
Reports in 16 vols., to be delivered to subscribers at the price 
of about 870 00 for 22 vols. An agent is now in this State 
to procure subscribers, and we doubt not the very low price at 
which the work is now ofiered will induce the Bar of Tennes- 
see to avail themselves of the opportunity of procuring these 
invaluable Reports. We cannot too highly commend the en- 
terprising spirit and liberal policy of the gentlemen who un- 
dertake the publication. 



NOTICE TO SUBSCRIBERS. 

The number of subscribers to this Journal who are still in 
arrear is very considerable, and they are respectfully request- 
ed to remit the amounts due through the Post Masters, as they 
will thereby enable the work to be issued promptly. The 
June nimiber will be issued early in the month. Those who 
desire the success of this Journal, are requested to enlarge its 
subscription. EDITOR. 

May 20th, 1844. 
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JOHN HAYWOOD. 

John Hajrwood, the sabject of the present memoir, was bom 
in the County of Halifax, in the State of North Carolina, on 
the IGthof March, in the year 1752, of a family engaged in 
agriculture. His ancestors immigrated originally from Eng- 
land, and settled at an early period in the City of New York, 
from whence they subsequently removed to Norfolk, in Vir- 
gina. The latter town was almost eiitirely consmned by fire 
in the year 1? — 9 and the fortune of William, his grand fa- 
ther, was involved in the general ruin. With a view to re- 
trieve his losses, he soon after withdrew from this ill fated 
town to the infant colony of North Carolina, and established 
himself near the town of Halifax on, the river Roanoke. Eg- 
bert, the father of John, was a respectable farmer in moderate 
circumstances, and followed his occupation in the same neighs 
bourhood. He discharged with credit to himself, such county 
oflices fa are usually filled by country gentlemen, but was 
by no means remarkable for a love of letters. He delighted 
rather in the amusements of the chase, and other field sports, 
which are known to possess so many attractions for those who 
^paterna rura bovibus exercent suis.** From the too great love of 
these diversions united with the low state of learning, in the 
colonies, it is probable that the family name which has been 
borne by very distinguished individuals in England, fell into 
obscurity for a time in America. Previous to the revolution, 
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lew of the family seemed to have enjoyed the smiles of exe- 
cutive favor, or to Iiave been members of the public councils 
of the country, or in any way distinguished for literary at- 
tainments. William, a paternal uncle £rom whom the Hay- 
woods of Raleigh, in North Carolina, derive their lineage, 
was the only one whose fortune it was, previous to the revolu- 
tion, to enjoy an office of distinction. He was a member of 
the Executive Council. His decendants have alwa}-s filled, 
since that time, the highest offices of that State, one of whom 
is now a distinguished member of the U. S. Senate. — ^John, 
the subject of otfr brief memoir, with limited means of in- 
struction, and deprived of the invaluable blessings of a col- 
legiate education, by indefatigable industry,and ardent, exclu- 
sive devotion to the profession which he selected, has acquir- 
ed for himself a reputation, which if less brilliant than that, 
of many of his cotemporaries whose lot it w*a8 to enrol their 
names on the bright page of their country's glory, will be 
equally appreciated for the lasting and substantial benefits it 
has conferred on his native and adopted State. He may be 
considered a pioneer of the law* He was the first lawyer 
and Judge, who reported casds decided in the courts of North 
Carolina and Tennessee; and in future time, on account of 
his learned decisions, will be regarded as the leading author- 
ity on all questions which involve doubts in the organic \aws 
of these infant States. Doubtless the individuals who have 
mainly contributed by their industry and learning to fix the 
meaning and supply the deficiencies of our fundamental in- 
stitutions, have done as much service and deserve no less 
praise than the most gifted of those who have held more 
distinguished stations, while engaged in framing them. — 
The names of Coke, Hale and Holt, the pioneers of English 
law, are not less respected, nor are the benefits derived from 
their exertions likely to be sooner forgotten by their countr}- 
men, than the services of their political contemporaries. 
Who at present ever hears the nameis of the signers of the 
great English Charter, and indeed most of those inscribed 
on our own bright roll, have nearly faded from the recollections 
of the people. Not so with our distinguished Judges — ^Wythe, 
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Marshall, Haywood, are as familiar in the moaths of the 
people as household words. I have said thus much, to en- 
courage the diligent student, with the hope of ample reward, 
who with' pure ambition exclusively devotes himself to his 
profession, by the example of one who made it the sole busi- 
ness of his life — ^his only pursuit He was contented with 
the honors to be derived from his profession alone, and owes 
whatever reputation he has attained to his untiring applica- 
tion, and great diligence in its prosecution. Of his early edu- 
cation, there is not much to be said, for of this he had but lit- 
tle. His father being in moderate ciroumstances, had it not 
in his power, however much he might have been inclined, U^ 
send him to a foreigu country, or even to a neighboring prov- 
ince for education, which was the general practice at tliut 
time of the wealthier colonists. Enabled by their wealth to 
dispense with domestic institutions of learning, they illiberal- 
ly failed to provide means of education, for the gifted sons o( 
their less fortunate neighbors. But this deficiency was in 
some measure, supplied by the conductors of private Acade- 
mies, who were generally well grouiidod in the branches 
they professed to teach, and the learned languages, especially 
were thoroughly taught To one of tliesc in a neighboring 
county, conducted by an intelligent minister of the gospel, was 
he sent by his father at an early n^e to receive the rudiments 
of a learned education. In justice to the memory of this gentle- 
man whose name was Catties, I think it not useless to remark, 
that another individual, Mr. Harper of Maryland, equally dis- 
tinguished by his eminence in the legal profession, was edu- 
cated at the same school. Honor to these humble benefac- 
tors of mankind, without whose fostering care, many a gen- 
ius of the brightest hues would l>e left to wither under the 
blighting, influence of poverty and neglect! 

Here he acquired the usual knowledge of Latin, (jr^ek. 
Geograjihy and the Elements of Mathematics. Of the high- 
er branches of science, mental and moral philosophy, and 
physics, he learned but little, and perhaps nothing. In allcM* 
life when he had attained distinction in his profession, he re- 
laxed in his dilignit^ pursuits of the law. y\u.i turncfl his atteu- 
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ti<m to more agreeable studies. He made deep researches 
into hist<»y and theology, and became acquainted with the 
general remits <^ natoral science. Thus it is seen that on 
Us return to his paternal abode, he had trayersed but few of 
the regions of the wide field of human knowledge, and was 
but scantily prepared to thread with success, the intricate 
mazes of a profession which requires almost universal knowl- 
edge. But so strong was the direction which his mind had 
received from nature towards legal pursuits, that he soon af- 
ter entered upon the task, under difficulties which to minds 
endued with ordinary vigor and perseverance, would have 
been unsurmountable. Less favored than other individuals 
who from an humble beginning have risen to eminence by 
the vigor of their intellect and untiring industry, he had not 
the advantage of access to the library of a Mend, or the ben- 
efit of legal tuition in a Lawyer^s office. In the Law he was his 
own instructor. Coming by some accident into possession of 
an odd volume of Raymond's Reports, with this he commenc- 
ed his studies; thus pursuing the very reverse of the ordinary 
course of students. They usually study the principles of the 
law, which they afterwards trace in their application to par- 
ticular cases; while his vigorous intellect travelled at once 
through the details of a case, deducing from it those great 
principles on which all law is founded. Nothing so striking- 
ly marks the vigor of his mind and the enthusiastic ardor with 
which he entered upon his legal studies, as the fact that he 
could master the extremely technical statement of Lord Ray- 
mond's Reports, interspersed as they are with the old Latin and 
French phrases, which were in use in those times. 

With no preparation except such as he had made by his 
own unaided genius, he began the practice of the Law in 
his native county, and in a very short time took his stand by 
the side of such men as Gen. Davie, Nash, McCoy, Badger, 
and Martin — men whose learning and ability had placed them 
at the head of the North Carolina Bar. His first argument 
before the Supreme Court of the State, was made when he 
was about twenty-four years of age, and was said to have 
displayed as much le«rniDg. and a*? comprehensive a view of 
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the great landmarks of the law, as any argument which had 
evex been made before it From that time, his services were 
engaged in all important causes, and he advanced rapidly 
to professional honor, and secured a large share of profes* 
sional emolument. As Attorney General for the State, in the 
year 1794, he had the address to procure a reconsideration of 
the opinion of the Judges of the Supreme Court in a case whete 
the Court had decided the act of 1793 unconstitutional, which 
authorized judgments to be taken by motion without notice^ 
against defaulting public officers. After a most learned and 
elaborate argument from Haywood, the Court reversed their 
judgment, Judge Macay remarking, that '^he had giv.?n such 
strong reasons, that his objections were vanquished; and there- 
fore that the Attorney General might proceed — but that yet 
he did not very much like it" — 1 Hay. R. 40. This was the 
first innovation on the coatmon law, allowing those summary 
proceedings, by motion, which are now so comm^ in our 
C/ourts; and the synopsis of the argument of Mr. H., in Hay. 
R. 40-50, evinces thus early the power and vigor of his mind. 
During the same year, he was elevated to the Bench of the 
Superior Courts of Law and Equity. He entered immediate- 
ly on a vigorous discharge of his duties. In* the five or six 
years daring which he occupied a place on the Bench, he col- 
lected, with great care, and published, three volvunes of Re- 
ports of Cases decided by the Superior Courts of North Car* 
olina, from the year 178&to 1798. In the decision of a great 
majority of these cases, Mr. H. took part, either as Counsel or 
as Judge; and, throughout the whole range of subjects 
which arose in the establishment of the government sub- 
sequent to the Revolution, no great question arose, which 
was not elucidated by his learning, and generally determin- 
ed by his great ability. As an instance of the efiect which 
his reasoning has had upon the current of decisions in North 
Carolina, as well as in Tennessee, we need only refer to the 
case of the State vs. Long, decided at Hillsborough, N. C, 
April, .1795: (Haywood R. 177, Battle's Ed.) This was an 
indictment against Long, for Larceny, on the authority of the 
EngUiih cases, that a borrowing with a fraudulent intent to 
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steal the prq>erty borrowed, would constitate larceny. Two 
of the Judges went with the English authorities; Judges Hay- 
wood and Williams held* that in order to constitute the of- 
fence* the property should have been taken iiwUo domino^ 
and Long was pardoned. To Haywood's Report of this case, 
he appended a note, opposing the authority of the English 
iftodem cases, and contending for the law as laid down in 
Coke, Hale, and Hawkins.* Upon the authority of this extea- 
judicial opinion of Judge Haywood, the Courts of Tennessee, 
(and of North Carolina .too, it is believed,) have uniformly 
acted: first in Braden's case, 2 Term (Overton's) R. 68, and 
then in Martin and Yerg. 526; Wright's case, 5 Yeig. 154; 
Hite's case, Yerg. R. 205; Dodge v». Brittain, Meigs' R. 84.— 
In Braden's case, Overton, Judge, said: ^he eulb uud down 

IN THE NOTE TO THE CASE OP THE StATE ttf. LoNG, Hay. 187, IS 
OOERBOT LAW, AND THE EEA80NIN0, THOUGH OONTEAKT TO MANY LATE 

DECISIONS IN l^NOLAND, IS urooNTBovBETniLE.'' But by an act of 
the Legislature, of 21st Jan., 1842, the law which had thus 
been established for 50 years, is thrown aside, and the Eng- 
lish law established in all its rigor — ^with what propriety, re- 
mains to be seen. 

But the ability and learning of Judge Haywood, were no 
where so fully displayed, as in the celebrated case of the 
University of ^orth Carolina ttf . Foy &l Bishop. The Legis- 
lature, in 1780, conferred upon the University all the proper*- 
ty which had, or might thereafter, escheat to the State; but, by. 
an act of 1800, this right was attempted to be taken from the 
University, which was resisted by Judge Haywood, who wa& 
then at the Bar. The law divesting the University was de- 
clared void and unconstitutional, and the rights of the Uni- 
versity triumphantly sustained. 

About the year 1800, Judge Haywood left the Bench, and 
entered again into the field of litigation, where he continued 
to add to the already unequalled reputation which he acqui- 
red as a Judge. Giving himself up entirely to the business 
of his profession, and to those studies which enabled him so 
long to adorn it, he was enabled to take the lead in all ques- 
tions of constitutional and international law, and in the inter- 
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pretation of the laws of descent, limitations, Iand4aw9^ &c., 
which arose in the Courts of his native State. In the case oi* 
Crutcher i». Panneil, (1 Murphey's R. 22,) Judge Haywood's 
argument at the Bar, in reference to the act of 1715, on tho 
Statute of limitations, had the effect to produce the decision. 
^ihat seven years possessimf withoui color of title, will not bar 
an ejectmenf In reference to this argument. Judge Mur- 
phey remarks, (1 Murph. R. 30,) nhat it had the effect of chang- 
ing the current of decisicms, and unsettling the opinions of the 
profession as to the construction of* the Act of Limitations; 
and at the distance of one hundred years after the passage of 
the Act, more diversity of opinion seems to exist as to its 
meaning and operation, than at any former period. Twenty 
years after the Revolution, the doctrine of color of title was 
introduced, which being urged with ability, has supplanted the 
construction which had been given 16 the Act for a century.'' 
Such a compliment from one who heard the argument, and 
felt its force, is the highest tribute to his learning and genius. 

Having already secured the highest judicial and profession- 
al honor in his own State, and having acquired a respectabli' 
fortune by his own unaided genius. Judge Haywood removed, 
in 1807, to the county of Davidson, and settled seven miles 
South of Nashville. 

His judicial and professional career in his adopted State, 
shall be the theme of another article. 
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Supreme Court of Tennessee, Jaeksofi, April Term, 1841. 

irPOES.— NATHAN OBEEN, W. B. BEESE, VT. B. TI7BLEY. 
ELIZA W. PAYNE VS. WILLIAM L. PAYNE. 

A divorce from the bonds of matrimonjE will be granted to the wife, when 
the huiband has offered auch indignitiea to her peraon aa would render her con- 
dition intolerable. 

This bill for a divorce was filed in the Chancery Court at 
Sommerville. It has turned upon bill, answer and proof, and 
the bill demurred by M'Campbell, the presiding Chancellor. — 
The complainant appealed. 

W. T. Brown ^ 6. D. Searcy ^ for the Complainant 
No person appeared for the Defendant 

Green, Judge, delivered the opinion of the Court. 

This is a bill for divorce, alleging that the defendant has 
been guilty of gross abuse of the complainant, and of per- 
sonal violence; so that her situation was rendered intolerable, 
compelling her to withdraw from his society. 

The defendant's answ:er denies the use of abusive language, 
or that he has been guilty of personal violence towards the 
complainant, except that in one instance, when greatly irri- 
tated, he slapped her face with his hand. 

There is much evidence in the record, in relation to the 
conduct of the parties towards each other; but it is unneces- 
sary to analyze the proof, particularly with a view to arrive 
at a correct conclusion in the case. 

One or two of the witnesses speak of the complainant as 
high-tempered, and doubtless, under the influence of the irri- 
tating indignities which the defendant was in the habit of in- 
flicting upon her, she sometimes felt and exhibited resent- 
ment But the great body of testimony from witnesses who 
have known her from early girlhood, establif^hes for the com- 
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plainant a most exemplary character. Ladies of the high- 
est respectability, her early companions, say she was sensi- 
ble, well informed, and most amiable in her disposition and 
temper. Gentlemen in the first walks in society, in whose 
families she was intimate during her cohabitation with the 
defendant, give her the same character. 

Both parties were members of the Methodist Church. The 
ministers of that church, and other members, speak of the 
complainant's Christian character in the highest terms; but 
of that of the defendant in equivocal language. 

The defendant was peevish and ill natured, given to scolding 
and fault-finding. 

In an interview with the complainant, after the separation, 
he admitted, in presence of Mr. Littlejohn, that he had threat- 
ened to drive complainant from his house, but that he would 
have her debts to pay; and that he was in the habit of using 
such language to her, as is not usual to be addressed to 
slaves. To Mr. L. P. Williamson, he admitted he had slap- 
ped her, and when chained with having also choked her, he 
evaded, but did not deny it. To Mr. James M. Williamson, 
he admitted, that he had, at family devotion, prayed the Lord 
to deliver him from his wife, in whatever way he might think 
best; and this he justified to Mr. Williams, saying the prayer 
was right. 

As to indignities of language, and personal violence, he ex- 
cused himself by alleging, that he was in a passion. But as to 
the ptayer, infinitely the greatest indignity of them all, to a 
pious and sensible mind, he had the audacity not only to avow 
the fact, but to justify it If, as there is reason to suppose 
from his attempt at justification, he really felt the desire ex- 
pressed in his prayer, the safety of the complainant was in 
jeopardy while cohabiting with him. 

He sets up as matter of defence, his unfortunately irritable 
and ungovernable temper. If there was a strong desire to get 
rid of his wife, obtaining utterance in prayer, this ungoverna- 
ble temper might engage his own hand in the execution of 
his wish. We all know how much the judgement is pervert- 
ed and the conscience weakened, under the influence of a 

2 
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strong desire to sin; and in this case, sach an* influence might 
soon make the thought father to the deed. But if no such 
settled feeling existed* and the prayer was only intended for 
the ear of hus wife, with a view to irritate and wound her 
feelings, language is wanting to express the indignant repro- 
bation which every virtuous mind must feel, at the brutality, 
the hypocrisy, and the profanity of the act. He is a mem- 
ber of the church; his wife is also a member, most exemplary 
and pious. She surrounds the family altar as a matter of 
duty and pious privilege, while he, profanely calling upon 
God, insults her, by expressing his ^ish that she should be 
removed from him; and this she is compelled to hear, causing 
her own feelings, which would have been employed in picas 
devotion, to be outraged and insulted. I know not what course 
of conduct would render the situation of an educated, sensi- 
tive, and polished lady irUolerable^ if that adopted by this de- 
fendant shall be considered as inadequate to effect such an 
end. He is in the habit of using language to her, which a 
gentleman will not employ to his slaves; he threatens to drive 
her from his house; he slaps and chokes her; and, at the family 
altar, in her presence, he prays God to deliver him from her. 
We think she would ill deserve the character of refinement, 
sensibility, and lady-like feeling, which the witnesses give 
her, if she did not feel that to remain in his house, and endure 
all this, was intolerable. 

By the act of 1841-2, ch. 133, the Court is authorized to 
decree a divorce from the bonds of matrimony in all cases, 
whre by the act of 1635 a divorce was authorized from bed 
and board; and we think, upon all the facts of this case, the 
complainant is entitled to such a decree. 

Let the Master report what property the defendant receiv- 
ed by his marriage with the complainant, and which he yet 
ovms, and let the whole of it be vested in a trustee, for the 
use and support of the complainant and her children. 

Reverse the decree of the Chancellor, and decree as above 
directed. 
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Supreme Court of Tennessee^ NcukoiUe^ December Term, 1843. 

E. 0. ENOLAMO l». WlUJfl BUftT. 

This Coan will not grant t new trial, i^ civil eaaet, in matters of (act, w^era 
there has been a verdict, which the presiding Judge has refnsed to set aside, 
unless there is a great preponderance of evidence against tile- verdict of the 
juiy. 

Bat this role is intended for this court alone, and is not intenaed for the oin 
colt judges. They must be governed by the common law rules, applicable to 
the granting of new trials, in mstjprtue courts. 

This was an action before a justice of the peace on a note 
for 985 06, signed ''England & Hobbs,** and the cause was 
taken by England to the Circuit Court England filed his plea 
upon oath, that this instrument was not his act, or agreement, 
and issue was taken thereon. Evidence was introduced show- 
ing that England owned a spinning factory which was con- 
ducted by Hobbs; that England had paid other notes signed 
by Hobl^, in the name of ''England & Hobbs.** This note and 
signature were shown to have been in Hobbs* hand writing. 
The notes paid by England, were paid after he had ascer- 
tained that they were given for articles furnished the facto- 
ry; but England alleged that Hobbs had no (right to sign his 
name. The plaintiff offered to prove that this note was giv- 
en for work and services rendered at the factory, but the 
Court excluded the evidence. 

England then offered to prove by a witness that he (Eng- 
land) had told him that Hobbs was not in partnership with 
him; but the court excluded the evidence. — ^There was ver- 
dict for the plaintiff, (Burt) and judgment There was no ex- 
ception to the judge's chaise — ^England appealed to this Court 

JET. If. Tumey, and W. E. Venahle, for plaintiff. 
Tati, contra. 

The opinion was delivered by Judge Reese; that only 
which refers to the practice of granting new trials is given. 
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The Court ovennled the motion for a new trial, and is sta- 
ted in the bill of exceptions to have observed on that occa- 
sion, ''that he did not know whether if he had been of the 
jury, he would have considered the evidence sufficient to 
have established the existence of a partnership. That he 
was satisfied from the evidence, that the consideration of the 
note was for articles furnished and used at the defendanf s 
factory; that the justice of the case having been attained, he 
would not closely scrutinize the evidence upon which the 
verdict was founded." 

This court inflexibly adheres, in questions of new trials, 
in civil cases, to a rule long since laid down for its own gov« 
emment, and laid down with an anxious solicitude to be ex« 
plicitly understood, not by the circuit judges, indeed, for whom 
it never was intended, and to whose action it Would be in- 
appropriate, but by parties and counsel, interested in bring- 
ing cases into this court. And this rule we have had occasion 
to repeat, in numerous instances, at every term of the court 
during the last eight years. 

The rule is, that in matters of fact in civil cases, upon which 
a jury has rendered a verdict, which the Circuit judge pre- 
siding, has refused to set aside, we will aflSbrm the judgment of 
the Circuit Court, unless there be a great preponderance pf ev- 
idence against the verdict. This rule is here adopted upon 
the most obvious necessity. If four witnesses testify before 
the jury, on the side of the plaintiff*, and two witnesses tes- 
tify to opposing facts, on the side of the defendant, and the 
verdict is for the defendant, and the presiding judge refuses 
to set aside the verdict, how shall this court know, or what 
grounds have they to believe, that the verdict and judg- 
ment should have been for the plaintifi? The verdict and 
judgment, in such a case, may have been just as they 
ought to have been. We cannot see, or hear the witnesses; 
cannot mark the manner, cannot be impressed with their 
greater or less intelligence: their greater or less respectability. 
Hence, as we have said, from the most obvious necessity, we 
have adopted and we enforce, the rule: from no affectation of 
any overweaning respect or deference for the mere venlict of 
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an ordinary' jury, but merely bocaiue we rely upon the en- 
lightened judgment, and dispassionate firmnessy of the cir- 
euit judge, presiding, who has heard all the proof, seen all 
the witnesses, weighed all the arguments, and to whom the 
very counsel who have argued the cause, make the motion 
for a new trial, while the matter is yet recent. If this 
judge, whose duty it obviously is, to grant a new trial, if he 
is dissatisfied with the verdict, refuse under such circumstan- 
ces to do so, how can we feel assured, that we are not doing 
injustice, here, to grant a new trial? But our rule, as we 
have said, is for ourselves; not for the circuit judges. And 
the fact that such is our rule, so far fromabsolving them from 
the observance of the common law rules, applicable to the 
granting of new trials, in nisi prius courts, imposes on them 
weightier obligations, to enforce those rules, least ii\]ustice 
be done, by permitting verdicts to stand, which ought to be 
set aside. These remarks are not called for by anything ex- 
isting in this record: but we make them because we have 
been often assured of the existence of what seems scarcely 
credible, an opinion on the part of some, that our oft-repeat- 
ed rule was intended by us, for adoption and observance, by 
the Circuit Courts. The judge in this case says he was sat- 
isfied with the verdict, and he let it stand, and there are facts 
proved in the record upon which it can stand. As the Circuit 
Court let it alone, so do we. 

2. It was no error in the court to refuse to permit the wit- 
ness to state England's answer to his inquiry as to his part- 
nership with Hobbs. That inquiry was isolated; was not part 
of any transaction connected with this case. What he said 
in reference to the note in question, wh^i it was presented to 
him, as part of the res gesUB^ would have been admissible. — 
Judgment affirmed. 
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MARTHA CUNNINGHAM Ct ol. ttf. WILUAM WOODS 6< ol. 

I*h6 nine ttrietnem of pleading is not roquiied in Courts of Chancery, as 
in Coarts of Law. If the facts which constitute the ground of equitable juris- 
diction be stated in the bill, it is enough, although it may be encumbered with 
much irrelevant matter. 

If one of seveial joint ownen sell the common property, and purchase other 
property in his own name, a tmst does not necessazily result in favor of the 
other joint owners. 

GsEEN, J: This bill is filed to restrain the sale of a negro, j 

which was levied on by the defendant, Wood, a Constable, as | 

the property of Giles R. Bowers, at the instance of the other j 

defendants. The proof is conclosiye, that Bowers purchased | 

the negro with the money of the complainant, Martha Cun- 
ningham, and as her agent, for her; and that she went into 
the possession of Mrs. C. immediately after the purchase, and I 

so remained in her possession, until the defendant levied on 
her as the property of Bowers. But it is said that the case 
made by the proof differs so widely from that charged in the 
bill, that no decree can be pronounced. A recovery cannot 
be had upon the proof alone, the facts constituting the case, 
upon which the decree- is sought, not having been set forth in 
the bill or answer. But the same strictness of pleading is not 
required in Courts of Chancery, as in Courts of Law. If the 
facts which constitute the ground of equitable jurisdiction, 
are stated in the bill, it is sufficient, although it may be en- 
cumbered with much irrelevant matter. In this case, the bill 
is filed by Mrs. C. alone, and states, that her father, Jno. Bag- 
by, devised to her a negro man, Lewis, for her separate use; 
that she sold said negro for 91200; and that with $400 of that 
sum, she directed Bowers to buy the negro in dispute^ which he 
accordingly did. 

An amended bill is filed, stating that from a reference to 
Bagb/s will, it will be seen that, instead of devising the negro 
Lewis to Mrs. C. alone, he was devised to her and her chil- 
dren, (six in all,) one of them Bowers* wife. 

All the children, except B.'s wife, arc made complainants, 
and a decree in favor of all the complainants is prayed for. 
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It is said that the evidence does not prove that the money 
with which the negro in controversy was purchased, was part 
of the proceeds of Lewis. "When the evidence shows beyond 
a doubt, that Mrs. C. furnished the money, and directed the 
negro to be purchased for her, a right to the negro in one of 
the complainants is clearly established; the right of the com- 
plainants necessarily flows from the fact, that she joins them 
in the suit, and alleges their joint interest. 

But it is said, if the negro Melinda is to be regarded as hav- 
ing been purchased with the proceeds of the negro Lewis, the 
defendant. Bowers, in right of his wife, one of the daughters 
of Mrs. C, was part owner of Melinda, and that his interest 
in her was liable to seizure and sale, by virtue of the execu- 
tions against him. This does not follow as a consequence. — 
Mrs. C. furnished the money for the purchase of Melinda, and 
acquired, through her agent, Bowers, an exclusive title to her. 
If she obtained that money by the sale and conversion of ne- 
gro Lewis, her children, who were joint owners of Lewis, 
would have an action of trover against her for their respec- 
tive shares, as was decided in Rains vs. McNairy. 

No trust would result to them by the purchase of Melinda; 
for the money obtained by the sale of Lewis, had been loaned 
to Davis & Erasure, and the $400 that were given for Melin- 
da, were pafid by Davis, on Mrs. C.'s order, to Bowers, and with 
this f400 Melinda was purchased; so that the purchase was 
not made with the money of her children, so as to create a re- 
sulting trust in their favor. It may be, that equity would hold 
her a trustee for them, by reason of the fiduciary relation ex- 
isting between the mother and her children, and if need be, 
for the attainment of justice, might follow the fund, and give 
the joint owners the benefit of the acquisition of Melinda, al- 
though she was purchased in the name, and for the benefit of 
Mrs. C. alone. 

If the execution creditors of Bowers had filed a cros-bill for 
the purpose, they would have been entitled to a decree for the 
share of Bowers' wife in said negro. 

Injunction made perpetual. 
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T. B. A: L. C. OOLEMAK VS. OBVILLE EWIHO. 

If a bill be not paid within reasonable bnaineai houn, after demand of pay- 
ment, on the third day of grace, the right of action accntea, and suit may be 
brought on that day. 

Error from Davidson. 

TuRLET, J: T. B. Coleman, on the 1st day of July, 1842, ex- 
ecuted his promissory note for the sum of twelve hundred and 
fifty dollars, to L. C. Coleman or order, at six months. This 
note was endorsed by L. C. Coleman to James Johnson, and 
by Johnson to Ewing. 

On the 4th day of January, 1843, it being the last day of 
grace* upon said promissory note, the same was duly protest- 
ed for non-payment, and notice thereof given to those entitled 
to receive it. Immediately thereafter, and on the day of 
the protest, this suit was commenced against the plaintifis in 
error^ — ^to which they have pleaded in abatement, that the 
suit was commenced before the money specified in the note 
was due; and the question now presented is, whether suit can 
be commenced, upon commercial paper ^ on the third day of 
grace, which is on that day duly dishonored, and notice thereof 
given to the parties, previous to the commencement of the suit. 

That, in cases of ordinary contracts, not negotiable, the 
payor has the last moment of the day on which the debt fell 
due, to discharge the same, and that he cannot be sued before 
that moment has elapsed, is so well and so strongly settled, 
that it needs no examination from this Court; and the reason 
why it has been so settled is obvious: the day has been fixed 
by contract, and till it has passed, the contract has not been 
violated, and of consequence, no breach can be assigned upon 
it. But the reason does not apply to days of grace, which 
had their origin in the custom of merchants; for they were not 
given by contract, but by courtesy. The debt was always 
demandable on the third day of grace, and was dishonored on 

<^And the last return day for the January term of the Circuit Court of Da- 
vidson county.— Editor . 
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that day» if not paid within reasonable business hoars, when 
the debt might dien be dishonored, and the liability of par- 
ties fixed by notice on that day. Surely as soon as this is 
done, the right of action accrues, because the contract has not 
been performed according to terms and stipulations, but is 
broken in all its particulars. We can add nothing to the ar- 
gument and investigation given to this question in the case of 
Staples et aL vs. The Franklin Bank. 1 Metcalfs Rep. 43. 

Judgment of the Circuit Court, overruling the plea in 
abatement, af&rmed. 



600CH k, FARRISS VS. W. G. MASSEY. 

It is error in a Circuit Judge to charge the jury that a note has been put into 
circulation in *^due course of trade." 

•*Doe course of trade'' defined, 10 Yeig. R. 417, and 1 Humph. R. 460. 

A note made for accommodation, and sold for less than 6 per cent, is usu- 
rious, to the amount of the excess of the deduction beyond legal interest. 

Green, J: The facts of this case are these: Josiah Farriss, 
jr., made his note for 8500, to Walter Keeble, which was en- 
dorsed by him, for accommodation, and by the defendants, 
Gooch and J. C. Farriss. The note was made to be discount- 
ed at the Bank of Tennessee, for the benefit of Josiah Farriss, 
jr., who was indebted to J. T. EUiston for house-rent, and to 
pay which debt, he wished to raise the money. The Bank 
not having discounted said note, it was returned to Josiah 
Farriss, jr., who placed it in the hands of EUiston, as collater- 
al security for the sum due him. When the note fell due, 
EUiston placed it in the Bank for collection, and it was pro- 
tested for non-payment, and notice given to the endorsers. — 
WhUe the note was thus under the control of EUiston, Josiah 
Farriss, jr., procured Massey to purchase the note, which he 
did for the sum of $432 50; and EUiston gave up the note, 
and received the money which Massey had given Farriss, in 
discharge of so much of the debt Farriss owed him. Massey 
sued Gooch and J. C. Farriss, the endorsers. They pleaded 
''non-assumpsif^ — ^and that the contract was usurious to the 

3 
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amount of $07 60. The Court charged the jury, **That, if 
the note was endorsed for the accommodation of. the maker, 
and was given by him to a creditor, either in payment or as a 
pledge, it was then put in *due course of trade;' and, although 
it should afterwards be sold at a greater rate of discount per 
annum than 6 per cent., tlio dc'A.'udants would be responsible 
for the whole,** &c. 

We think tlie Court i rrcd in assuming that this note was 
put in circulation, wluui placed in Eliiston*s hands, and was 
by him sold to the plaii)tilT. TJic evidence did not warrant 
such an assumption, rmd he should have left it to the jur}% 
upon a proper charges to determine whether Massey purchas- 
ed the note from Farris.s, or Elliston. If he purchased from 
Farriss, ElUston returning the note to enal>le him to sell it, the 
contract would clearly be usurious, because Massey knew it 
was made and endorscnl for the accommodation of Farriss, to 
raise money upon it; and the purchase of it was only a loan 
of money at a greater rate of interest than the law allows. 
Beyond question, Farri^- jnly received 8432 50 for the note. 
Now, if Massey did not purchase the note from Farriss, at this 
usurious rate of discount, it is clear that Elliston did; and if 
Elliston gave Farriss $432 50 for the note of 500, and then 
sold it to Massey for a like sum, the subsequent sale to Massey 
would not purge it of the taint of usury contracted in the first 
negotiation, and the parties can make as efTectual a defence 
.against the assignee of the usurer, as against the usurer himself. 

What is "due course of trade,** has been decided by this 
Court in several cases, and need not be repeated. See 10 
Yerg. R. 417; 1 Humph. R. 468. 

Judgment reversed, and new trial. 



BLACK, ADM R. OF COFFEE V8, PLANTERS BANK 4c OTHERS. 

An execution issued after the defendant's death, and te$ted before bi» death, 
will bind his goods. 

Green, J: There is no question but that in England a fi. fa. 
issued after the death of a party, but tested before his death. 
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would bind hii^ goods. Waghorne v. Langmead, 1 Bos. & 
Pall. 571. In this State the same doctrine has been held. 
See Peck's R. 80, 1 Yerg. R. 201, 7 Yerg. R,629, 9 Yerg.R.442. 
The question here is, whether the act of 1833, ch. 3G, sec. 
6, affects this case. That act (Nich. & Car. 395,) provides 
that no action brought, judgment, bills single, or notes of 
hand, shall have precedence over unliquidated accounts, &c. 
but that aU such claims shall be acted on as being of equal 
grade. By the act of 178G, unliquidated accounts had been 
placed in a lower grades but by the act of 1833, all distinc- 
tion, as to the mere dignity of debts, is done away — ^but the 
lien acquired by execution is not affected. Such a case Is not 
within the letter of the act of 1833, executions not being men- 
tioned ih the act, nor is it within its spirit. 



JNa CHANDLER VS. HIBAM HARRIS. 



It is not an error for which this Court will reverse, for the Judge below to re- 
fuse lo bear cumulativb evidence after the proof in tho case is closed. This is . 
a matter to bo left altogether to tho discretion of tlic presiding Judge. 

Reese, J: After the plaintiff, on the trial below, had closed 
liis proof, and the proof of tho defendant had been heard, the 
plaintiff, before the cause was submitted to the jury, offered 
Witnesses in chief, to prove cumulatively the same facts, or 
facts of the same character. The Court refused to permit this, 
and its refusal is assigned here as error. This is a question 
for the discretion of the Judge below — a question of practice. 
Rules of orderly arrangement in the conduct of jury trials, 
arc indispensable. When and to what extent they should be 
relaxed, or rigidly enforced, those in whose hands the laws 
have placed 'the right of enforcement or relaxation in the first 
instance, can better judge of the circumstances under which 
either should be changed, than a Court of errors. And there- 
fore, the latter courts incline to leave the matter with the for- 
mer exclusively, as not in its nature susceptible of safe and 
certain supervision. Sec 14 Peters* Reports. 

Let judgment be affirmed. 
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TAB LAW OF DIVORCB, 

Until the act of 1835, (Nich. & Can ch. 28, p. 257) the Leg- 
islature of Tennessee exercised the power of granting divor- 
ces from the bonds of matrimony, in its legislative capacity. 
In many of the States of the Union, divorces are granted by 
the Legislatores only, while in others, power has been con- 
ferred upon certain Courts, to grant divorces for causes par- 
ticularly specified by law; the legislature still retaining its 
power to act in the cases not specified. In South Carolina, 
it is stated that divorces are not granted at all. 

The power of our Legislatures to act upon this subject, 
seems to have been transferred from the practice of the Eng- 
lish Parliament; but not with such wise restrictions, upon its 
execution as might have been adopted. There it is re- 
quired that the petition for the divorce, should be accompa- 
nied by a copy of the proceedings, and a definitive i^entence of 
divorce, ^a mensa et thoro^ from the ecclesiastical Courts, for 
the crime of adultery. — (Black. Com. 355.) But in our Leg- 
islatures, divorces may be granted for such causes as may be 
sufficient to induce the members thereof to vote in favor of 
granting them, (Story's Confi. Laws; ch. 7, 200;) except in 
the State of Mississippi, where the divorce can only be ob- 
tained by bill in chancery, in the first instance: and the de- 
cree must then be confirmed by two thirds of the Legislature 
—1 Bouvier L. D. 340. 

But divorces from bed and board (a menso et thoro) which 
are merely the separation of the parties for a time, are pro- 
nounced by the competent Courts in all the States, 

1. The divorce a vinculo matrimonii. 
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By the act of 1835; ch. 26, Nicb ds Car., p. 867, a bill may 
be filed by married persona in either the Circuit or Chancery 
Courts of this State, praying for a divorce, a vinculo matrinuh 
hH — ^which shall be granted by the judges thereof, fi>r either 
of the following causes: 

B7 HUSBAND AND WIPE. 

1. Impotence, at time of marriage, still continuing. 

2. A former marriage, still subsisting. 

3. Adultery. 

4. Wilfid and malicious desertion for two years. 

5. Absence, without reasonable cause, for two years. 

6. The commission of an infamous crimen the punishment 
for which is confinement in the Penitentiary. 

7. An attempt to take the life of wife, or husband, by eith- 
er of them, by poison, or any means showing malice. — (Act 
of 1844). 

BY HUSBAND ALONE. 

1. Wilftd absence and refusal of the wife to remove to 
this State, whose husband has been for two years a bona fide 
resident. 

2. Pregnancy of the wife with a child of color, at the time 
of her marriage. 

B7 WVB ALONE. 

1. Cruel and inhuman treatment by husband. 

2. Or conduct, which renders it unsafe for her to reside 
with bim. — Paine v. Paine. 

3. Such indignities to her person as render her condition 
intolerable. — Paine v. Paine. 

4. Abandonment by the husband. 

5. Or turning her out of doors and refusing or neglecting 
to provide for her. 

By the act of '35, the five causes for which a wife may ob- 
tain a divorce f only extended to a divorce a memo ei thoro; but 
by the apt '41, and '42, (Sess. Acts p. 155) passed 4th Feb. 
1842, the Courts are authorized in all these cases to dissolve 
the bonds of matrimony. 
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DEATHS. 

Oh 1st April last» in the.84th year of his age, that eminent 
jurist and scholar, Peter S. DuPonceau, at his residence, in 
Philadelphia. He was the author of several able legal and 
scientific works; and a contributor to severaj Reviev.is. He 
was the secretarj'* of Baron de Stuben. in the RevoIutionar>' 
war, and was for near half a centur}' the most eminent law- 
yer in Philadelphia. 

In New York, April 7, Major General ;Mokc.\n Lewis, a 
signer of the Declaration of Independence, aged 90. He 
was an eminent lawjer; had been Governor of New York, a 
Senator in Congress, and Judge of the Supreme Court of New 
York. During the late war, he comraandpd as JIajor General 
on the Canada frontier; and it was und^r Us command that 
Ft George was taken from the enemy. 

In Philadelphia, April 21, in the 65th year of Jiis age, Hen- 
ry Baldwin, an associate justice of the Supreme Court of the 
United States. He was an able and distinguished la^^yer, and 
had been for many years an ornament to the Bench of the 
Supreme Court. 

In Raleigh, N. C.,22d Januarj- ult., Hon. William Gaston, a 
Judge of the Supreme Court of that State. An able and in- 
corruptible statesman, an eminent jurist, and a learned Judge: 
his loss is severely felt, not only in his own State, but through- 
out the Union. 

At Albany, N. Y.< on the 11th Februarj-, Hon E. Cowen, a 
Judge of the Supreme Court of that State. From 1823 he re- 
ported the decisions of the Supreme Court of New York, 
until he was elevated to the Bench. As a jurist and an up- 
right and able Judge, he stood pre-eminent. 

On 13th Jan., at St. Marj-'s, La., Hon. Alexander Porteb, 
Senator in the U. S. Congress from Louisiana, in the 59th year 
of his age. He had been a member of the Legislature, Judge 
of the Supreme Court of the State, and Senator in Congress. 
Senator Barrow, upon the announcement of his death in the 
U. S. Senate, said: '^His opinions, as Judge of the Supreme 
Court (of La.), entitled him. from their depth of learning and 
pov:rr of analysis, to rank M'ith the ;rrrat and immortal Mans- 
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WESTERN LAW JOURNAL, edited by Hon. Timutiu Wm 
LER, CincinnalU Ohio. {pumMy^ 48 pages.) 
This able and well conducted journal has now reached tht^ 
10th No. In all respects, it has prove<l itself commcnsurat 
with the high character of its talented Editor^ and does hon 
or to the **Qneen City," from which it emanates. The num- 
ber, ability, and industry of its many correspondents, in tlit^ 
States of Ohio and Indiann, show with how much approba- 
tion it has been received and supported by the profession in 
the West. We wish its energetic publishers an extensive 
;>r7;roiif(g-r, which the great merits of the Journal soAvell deserve. 

THE AUVOCATE^S LIBRARY. 

What has gone with the Advocate's Library? Is it possible 
that an enterprize fraught with so much good to the profes- 
sion, and to the public generally — so necessary to the ad- 
vancement of legal learning, and so important to the profes- 
sional distinction of the Bar and Bench of our State, is about 
to be allowed to go to nought? A small beginning is better 
than none. Besides, whoever heard of a great and impor- 
tant enterprize, depending for its success upon the co-opera- 
tion of many heads, which did not require time, patience and 
perseverance? 

An ARTICLE in the Law Reporter for May, lays great stress 
on the number ^tTen. Poetry, law, divinity, and the Bible have 
been ransacked for instances and passages in which it occurs. 
There seems to be a charm of "mystic lore" about the word, 
which reminds us of Lord Coke's eulogy on the number twelve^ 
in his panegjTic upon the trial by jury. A friend has offered 
to furnish us as learned an article, on any number under 
twelve, as the one in the Law Reporter, for publication in our 
next number; and we have given him the niunber three. 

Our friend "C" from Griffin, Geo.,'wll please accept our 
thanks for his kind offer. We cannot tell whether we will 
publish an article before it has been examined. Gentlemen 
who desire communications to be published, must leave llieir 
publication to our discretion. We cannot promise Ufftin^h.in'l 
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The little work of Foster (we believe) on decision of char- 
acter, published near half a century ago, contains the follow- 
ing, as the rules adopted by William Tatham, in Knoxville, 
in 1793. 

^'Ist. I will practice law because it offers me opportunities 
of being a more useful member of society. 

'^2dly. I will not turn a deaf ear to any man because his 
purse is empty. 

^3dly. I will advise no man beyond my comprehension of 
his cause. 

^4thly. I will bring none into law who my conscience tells 
me ought to be kept out of it. 

^5thly. I will never be unmindful of the cause of humani- 
ty; and this comprehends the fatherless, the widows, and 
bondages. 

^6thly. I will be faithfiil to my client, but never so unfaith- 
ful to myself as to become a party in his crime. 

^*7thly. I will never acknowledge the omnipotence of legis- 
lation, or consider any acts to be law beyond the spirit of the 
constitution. 

^Sthly. No man's greatness shall elevate him above the 
justice due to my client. 

^'9thly. I will not consent to a compromise, where I consid- 
er a verdict essential to my client's future reputation or pro- 
tection; for of this he cannot be a competent judge. 

"lOthly. I will advise the turbulent with candor; and if 
they will go to law against my advice, they must pardon me 
for volunteering against them. 

'aithly. I will acknowledge every man's right to manage 
his own cause if he pleases. 

•*The above are my rules of practice. 

^•Signed WILLIAM TATHAM. 

'*Knoxville, Tennessee, ) 
**March 21st, 1793." ) 



DC7*0ur friends at a distance, who are in arrear, will receive 
their accounts with this nufaber. We have endeavored to 
discharge our duty, and we hope they will discharge theirh. . 
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RECENT DECISIONS. 
Supreme Court of Tennessee^ Nashville^ December Term^ 1843. 

JTJOOES.— NATHAN OXXEN, W. B. XEESB, W. B. TUBLBT. 

THOMAS HOPKINS, ADm'r. OF JAMES P. THOBfPSON VS. JOHN B. RODQESS. 

The aet of 1831, ch. 90, requires the registration of all bonds or a^rreements 
in writing, for the conveyance of real or personal property, and makes the copy 
eTidpnce of the contents of the original ; but the registration of a paper, which 
is not for the conveyance of property, docs not make the copy on the register's 
book evidence of the contents of the original, and such a paper must be proved 
as though it never had been registered. 

2. The court will not render a decree, unless all the parties interested in a 
cause are before the Court. 

Tatd and Campbell^ for plaintiff. 
Fogg and Meigs^ contra. 

Green, J: This bill alleges that the defendant, in 1834, pur- 
chased from the complainant's intestate the tract of land in 
Warren county, known as the Rock Island Tract, for the sum 
of •2,700, for which he executed his notes for $2,300 and 400. 
States that said Rodgors has failed to pay said purchase mon- 
ey, and prays that the land be decreed to be sold for the pay- 
ment thereof. 

The answer admits the purchase and the execution of the 
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notes, submits to an account, &c. The defendant filed a cross 
billy which alleges that Hopkins, complainant's intestate, on 
the 15th day of November, 1834, two days after the contract 
for the purchase of the Rock Island place, executed an agree- 
ment stipulating that, at any time before the debt which Rodg- 
ers had contracted for Rock Island was payed, if Rodgers 
would agree to the same, he would take five acres of land 
which Hopkins had previously sold to Rodgers at one hundred 
dollars per acre, and twenty acres of land including the high 
elevation situated immediately west of the tanyard, at one 
hundred dollars per acre, making in all $2,500. The bill states 
that the complainant has an imquestionable right to the twen- 
ty acres, and that the title for the five acres is in Hopkins' 
heirs. 

The answer to the cross bill, disputes the existence of the 
obligation therein set forth, and requires proof of the same. 

The original obligation is not produced, but a sufficient affi- 
davit of its loss, was made by Rodgers, and a copy was filed, 
and offered in evidence — ^and the question is, whether it is 
sufficiently proved that the paper offered, is a copy of the last 
obligation — or whether there is other sufficient evidence of 
the contents of that obligation. 

The copy of the obligation in this record, appears to be ta- 
ken from the Register's books of Warren County — the origin- 
al having been proved by one witness in Overton County and 
registered in Warren. 

This is not such a paper as is required to be registered by 
the first Section of the Act of 1831, ch. 90. That act re- 
quires the registration among other things, of ''AH bonds or 
agreements in writing for the conveyance of real or personal 
property." But this writing is not a bond or agreement for 
t&e conveyance of property. It is, simply, an obligati<Mi to 
take from Rodgers, a conveyance, in discharge of so much of 
Rodgers' debt, if he (Rodgers) shall choose to make such con- 
veyance. It is clearly, therefore, not such a paper as the law 
requires should be registered, and therefore, the existence of 
the copy on the Register's book, is no evidence of the contents 
of the original. Besides, this paper is not proved as the 10th 
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Section of the Act of 1831 requires. It is only proved by one 
witness, and this witness proves that the other witness is 
dead. But the lOth Section, referred to, requires that in>uch 
a case, the hand writing of the dead witness, shall* be proved 
by other persons than the subscribing witness who is alive. — 
lliis has not been done; the registration of •tHe paper, there- 
fore, can have no effect-— and the paper offered as a copy must 
be proved as though there had been no registration. 

Keeping the registration out of view, is there evidence of the 
contents of the paper set up in the cross bill, and which has 
been lost? We think there is not There is some evidence, 
that there might have been some contract between the par- 
ties in reference to the twenty acres mentioned in the cross 
bill. James S. Thompson heard W. Hopkins say, he had 
agreed to give General Rodgers one hundred dollars per acre, 
for the twenty acres mentioned in the cross bill. But he spoke 
of no writing, nor does Thompson know any thing of any wri- 
ting. Aniiiony Head says, he saw Beverly Calicot and Esau 
Tipton witness a writing between Hopkins and Rodgers, at the 
Rock Island; but he does not state the time when this was 
done, nor does he know what the writing was, nor the subject 
matter in relation to -i^rhich the parties were contracting. 

There is, then, no testimony to show that the paper offered 
in evidence is a copy of the original that was lost; nor is there 
any evidence to show what the contents of that original were. 
The Chancellor did not err, therefore, in dismissing the cross 
bill. But it is impossible to make a decree that will do jus- 
tice to all the persons that are interested in this cause, with- 
out other parties than those now before the Court. 

This bill is brought for a specific performance of the con- 
tract by which Rodgers agreed to pay for the land, and Hop- 
kins agreed to convey it. Rodgers having failed to make pay- 
ment, the bill is filed to enforce payment of the notes by a sale 
of the land, it is most clear, therefore, that if the defendant 
shall ap elect, he may make payment for the land, and take the 
title according to the contract. But how can such condition 
be stated in the decree, unless the parties are before the Court, 
in whom the legal title is vested? To this end the heirs of 
Hopkins should have been part ies. 
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But it is said the act of 1794, ch. 5, sec. 1» authorizes an ad- 
ministrator to make a deed, where his intestate had given an 
obUgation to convey. This is true — ^but that act declares that | 

he shall not be bound to make such deed until the obligation | 

shall have been recorded in the county where the land lies, | 

and a copy thereof duly authenticated is produced to him. In i 

this case there is no evidence that the bond has been recorded, 
and unless that were done, the court would have no power to 
decree that the administrator should make a deed; nor could it 
then decree that the title be divested out of the administrator, 
for there is no title in him. It could only act upon his/ier.soii 
by process of contempt, and as he is a mere trustee, this would 
rarely be proper. If there were voluntary payment by Rodg- 
ers,-and the administrator chose to convey, doubtless a good 
title would be vested by his deed. 

2. JBut the heirs of Hopkins are necessarily parties for 
another reason. If a sale of this land be ordered, the pur- 
chaser would get no other title than that which Rodgers now 
has. The legal title is still in the heirs of Hopkins, and they 
cannot be forced to convey to the person who might purchase 
under such a decree, until the purchase money agreed to be 
given to their ancestor })y Rodgers, shall be paid; and in de- 
fault of such payment, they might have their ejectment, and 
dispossess the purchaser under the decree. 

Not only would the decree be rendered wholly inoperative, 
and another litigation necessary to settle the title, buttlie 
estate would be sacrificed for a mere nominal consideration, 
leaving the complainant's heavy claim unsatisfied, and to be 
liquidated by the sale of other property of the defendant. 

In order, therefore, that the estate shall* be sold for a fair 
price, that this suit shall settle all litigation on the subject, and 
vest in the purchascjr a complete title — ^thus doing complete 
justice to all — it is necessary that the heirs of Hopkins shall 
be before the court. 

The decree must be reversed, and the cause remanded to the 
Chancery Court at McMinnvillc, to be proceeded in as above 
indicated. 
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JAB. Q. WOODSON VS. JAMES W. MOODV. 

1. In essumpsit, upon an inatmmcnt which itself contuinn a promise to pny, 
or lonio equivalent expression, it is not necessary that the Uecluration shoulU 
formally set forth another promise rosulting from legal liability. 

2. A guarantor who guarantees the collection of a note, when it falls due, is 
entitled to notice of the failure to collect* within rua»onabIe time, after duo dili- 
gence has been used to ensure the collection, and a want of notice, within rea- 
sonable time, will discharge the guarantor. 

Reese, J: This is an action of assumpsit brought by the 
plaintiff against the defendant upon a guaranty. In the de- 
claration it is set forth that in consideration the said James 
G. Woodson had sold a tract of land therein mentioned to the 
defendant, he made and executed his instrument of writing 
&c., in which he "guaranteed the collection" of a note exe- 
cuted by John W. Oliver for 8144 10, due 1842, which was 
transferred to the plaintiif by R. W. Moody, in case it could 
not be collected from the maker, John W. Oliver, or thci said 
R. W. Moodv, and the declaration averred that the amount 
due upon said note could not be collected from the maker or 
the endorser, and that the amount had never been paid by the 
maker or endorser; nevertheless, the defendant not regarding 
his said promise and undertaking &c., but intending &c., has 
not paid &c., altho' often requested, &c. The defendant plead- 
ed the general issue, upon which a trial was had, and the ju- 
ry found a verdict for the plaintiff. The defendant moved in 
arrest of judgment, and the Circuit Court arrested the judg- 
ment This action of the Circuit Court was based upon the 
ground, as we understand, that the declaration, after stating 
the non-collection of the note from the maker and endorser, 
and the non-pa3rment by them, should have alleged a promise 
on the part of the defendant to pay; and that the omission of 
such an allegation is fatal, even after verdict. Of the instru- 
ment of guaranty we can know nothing, in this aspect of the 
question, except as it is set forth in the declaration. The de- 
iendant, according to that, guarantees the collection of the notr 
ill case it is not collected from the maker or endorser; that is. 
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he promises and binds himself to pay the amount of the note 
if it cannot be collected from the maker or endorser, and the 
plaintiff avers» it could not be collected; was not paid; and 
that the defendant has broken the promise contained in the 
guaranty. 

Do these circumstances and facts constitute only a defective 
title, or do they constitute a title which at the worst can be 
said to be only defectively stated? If the latter were the case, 
then the plea and the verdict would cure such defective state- 
ment. But we do not suppose that the statement of title td re- 
cover is ever defectively set forth. For, when an action of 
assumpsit is brought upon an instrument which itself contains 
a promise, or undertaking, or some equivalent expression, to 
pay, it is not necessary formally to set forth another promise 
resulting from legal liability. See Chitty 7; Amer. Ed. 352, 
490. n. q. s. 4 T. R. 140. Salk 128. 1 Stra. 214. 

We see no just ground, therefore, for arresting the judg- 
ment. 

The next question arises upon a bill of exceptions taken in 
the case, and is, whether a new trial should be granted to the 
defendant for any thing erroneous in the charge of the Court? 
The Court charged the Jury that to entitle the plaintiff to re- 
cover, he must show, that after the use of reasonable diligence 
on his part, the amount of the note on J. W. Oliver could not 
be collected. That plaintiff was not botnd to use the great- 
est possible diligence, but such as a prudent and vigilant man 
would bestow on his affairs. That the note not being nego- 
tiable, the endorser was not liable at all; and that, as to notice, 
the defendant was not entitled thereto, unless it appeared, that 
he was prejudiced for the want of it. But if the maker of 
the note guaranteed was solvent when the note fell due, the 
law would infer that the defendant was prejudiced — ^that such 
inference must be rebutted by proof showing that the defen- 
dant suffered no ii\iury by not being notified, in which event 
no notice was necessary. That the point of time at which 
defendant was entitled to notice, if Oliver was solvent, was 
when the note fell due." In this charge, we think there is no 
error of which the defendant can complain. In the case of 
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Wilds vs. Savag^y 1 William W. Story's Kept., Justice Story, 
in one of those elaborate judgments, which reviews all the 
cases and exhausts the subject, sums up the matter involved 
in the above charge thus: ''I take the doctrine to be well set- 
tled, that upon a guaranty, to discharge the guarantor, there 
must not only be a want of notice, within a reasonable time, 
but there must also bo some loss or damage sustained by the 
guarantor — and that if there be a loss or damage, that the 
guaranty is not totally discharged, but only prQ tanto to the 
amount of the loss or damage. The case is constantly dis- 
tinguished in the authorities from that of an endorser to ne- 
gatiable paper. The latter is entitled to strict notice. The 
guarantor is entitled only to notice where he is, or may 
be prejudiced by the want of it. If the debt is solvent* 
when the money becomes due, and no notice is given to the 
guarantor, and the debtor afterwards, and before notice, 
becomes insolvent, the guaranty is discharged." The last ex- 
pression of the above extract, has relation to a case, where 
the payment of the note, when it becomes due, is guaranteed 
— and does not apply to a case like that before us, where the 
guarantor does not become liable to pay at the time the note 
falls due, in default of payment by the maker, but only be- 
comes liable after a failure to collect by suit. Then, if the 
maker be solvent when the note falls due, the guarantor is en- 
titled to notice within a reasonable time after the failure to 
collect by the use of due diligence has been ascertained; and 
that was the charge of the Circuit Court. In this part of it, 
therefore, or in any other, we see no just ground for reversal. 
The Judgment of the Circuit Court, therefore, in arrest, will 
be overruled, a new trial will be refused, and judgment be 
given upon the verdict 



152 Recent Decisions. 



STATB VS. n. PAERI8H, ADHINISTRATOB. 

By the act 1837, ch. 125, tec. 2 & 3, Execaton, Adminifllnkton, and Gaardi- 
mna are required to settle with the Clerk of the Comity Court once a year, and 
if they neglect to do so for thirty days after beiii|^ called upon by the Clerk, are 
liable to indictment. 

Bat thia does not anthorise an indictment a^inst one who haa made a final 
aettlement wi|h the Clerk. The act of 1837 doea not require annual settlements 
after a final settlement. 

Green, J: This is an indictment tinder the act of 1827, ch. 
125, sec. 2 & 3, for failing to settle as administrator with the' 
Comity Court Clerk, after having been summoned to appear 
and make such settlement. In the case agreed, it is admitted 
by thQ parties, that the defendant administered on the estate of 
Wyatt Parrish deed, in 1823 — ^that he filed an inventory of 
the estate in i62d« and an acconnt of sales in 1824. It is al- 
so agreed that commissioners were appointed and a settle- 
ment was made with them in 1826, and that in 1828 other 
commissioners were appointed and a settlement in full was 
made with them, which was received by the County Courti 
and ordered to be recorded at March Term, 1829,wh^idiere ap- 
peared to be in defendant's hands as administrator the sum of 
$99 75, which sum has been distributed, but the evidence of 
the distribution does not appear on record. The County Court 
Clerk summoned the defendant to appear before him and set- 
tle his administration accoimts in 1842, which the defendant 
neglected to do more than thirty days after service of the sub- 
po3na. The. Circuit Court, upon these facts, gave judgment 
for the defendant, and the Attorney General appealed to this 
Court. 

By the act of 1837, ch. 125, sec. 2, (Pamphlet acts, 191,) 
it is provided, that it shall be the duty of the County Court 
Clerk, ''by subpoena, to compel Executors, Administrators, and 
Guardians to come before them once in every year, for the pur- 
pose of settling their accounts; provided^ that Executors and 
Administrators shall not be compelled to make settlements 
untilafter two years shall have elapsed from their qualifica- 
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tion as sach.'' The third section provides that if any Execu- 
tor, Administrator, or Guardian shall neglect to appear before 
the Clerk of his County for the space of thirty days after the 
service of a subpoena, to settle his accounts, he shall be sub- 
ject to indictment — and that the Attorney General shall pre- 
fer such indictment ex officio^ without a prosecutor. 

This statute is most salutary in its provisions, and will be 
of great benefit to the community, if properly executed. 

Few persons who take upon themselves duties of Execu- 
tor, Administrator, or Guardian, have at the time they enter 
upon the office, a corrupt purpose to embezzle the estate which 
is committed to them. But they neglect to settle their ac- 
counts promptly, and the law heretofore has been so ineffi- 
cient for compelling such settlements, that persons thus situ- 
ated were tempted to retain the estate in their hands for their 
private benefit; until mixing it veith their own and accustom- 
ed to its use, the evidence of their liability having faded by 
lapse of time, they do not resist the temptation to defraud 
those for whose benefit the estate was committed to them. To 
remedy this evil, the act of 1837, now under consideration, 
was passed. It was believed that a settlement promptly made, 
would be likely to bring to view the true state of the accounts 
and situation of the estate; and when a final adjustment of 
the accounts could not be had at the end of two years, (as is 
most generally the case,) that a frequent repetition of such 
settlements, would effectually remove all temptation to the 
commission of frauds or embezzlement of the property. 

To effect the desirable ends of preserving alike the proper- 
ty of infants and deceased person's estates on the one hand, 
and the morals and integrity of Executors, Administrators, and 
Guardians on the other, we think this law is admirably adapted. 

But we do not think it was intended to apply to any case 
where a, final settlement had been made, according to the law 
as it existed at the time of such settlement, or to be continued 
annually^ after a final settlement of all the estate in the hands 
of the party, shall be made under this act. 

We therefore think there is no error in this record, and af- 
firm the Judgment. 

2 
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8TAn Of. W. F. WATKIN8 et ol. 

The iDdictmant ohaifed the defendants with toking oat of the field and poe- 
seerion of one Loon, a negro elaye. 
Held, that this allegation was not sufficient, because it did not charge a tree- 



TuBLETy J: Thifikis an indictment against the defendants in 
error for forcibly taking and carrying away out of the field 
and possession of one Beverly B. Loon, a negro slaye» Allen, 
the property of said Loon. 

The Circuit Judge quashed the bill of indictment upon the 
ground that no indictable offence was charged, and the ques- 
tion for our consideration is, whether the allegation that the 
negro was taken from the field and possesion of his master, is 
a legal allegation of a breach of the peace; and we hold that 
it do not, upon th^ authority of the cases of the State vs. 
Famesworth, 10th Yerger, 261, and the case of the State vs. 
James R. Love, 2nd Devereux & Battle's North Carolina Law 
Reports. In the case of the State vs. Famesworth, this Court 
held that an indictment charging that the defendant with force 
and arms, one chestnut sorrel mare, the property of John A. 
Park, did unlawfully and forcibly take from and out of the 
possession of the said John A. Park, was not good, because it 
contained no allegation of a breach of peace, but merely a 
trespass. We know no reason why the principle should 
be differently applied to one species of personal property and 
another, a horse or a negro. 

In the case of the State vs. James Love, the Supreme Court 
of North Carolina held that an indictment for forcible tres- 
pass to chattels, must charge the trespass to have been com- 
mitted in the presence of the owner, and the taking to have 
been from his actual possession. 

This the present bill of indictment does not. We therefore 
think- the Circuit Judge committed no error in quashing it, 
and aflGurm the Judgment. 
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8TATB Of. JOHN ll'lIAinrUB. 

A plea in abatemaat, to a preaentment for uraiy, stating that the prooent- 
ment was not founded npon the knowledge of the 6rand Jury, hot upon the 
infonnation of one, not a member of the Juiy, who wti not iwom; held to be 
bad npon demurrer. 

TuBLETy J: This is a presentment by the Grand Jury of 
Maury County, in due form, against the defendant, McMan- 
nus, at the August Circuit Court 1842, for the offence of usu^ 
ry. At the January Term, 1843, defendant appeared in per- 
son, and pleaded in abatement, 'Hhat the presentment against 
him was not made upon the knowledge of the Grand Jury 
presenting the same, or any of them, but that the same was 
made alone upon the information obtained by said Grand Ju- 
ry, or som^ one of them, from one James Dickey, who was 
not sworn before the Court having cognizance thereof, or be- 
fore the Jury, or any other person having the right to admin- 
ister such oath." 

To this plea there is a demurrer on the part of the State, 
which was overruled by the Court below, and judgment of 
discharge in favor of the defendant pronounced. 

In this case we think there was error. This is not a case 
in which the plea avers that the presentment was found upon 
the testimony of a witness examined before the Grand Jury, 
where they had no power by law to send for or examine him, 
as was the case of the State vs. Smith, rept. in Meigs 99, but 
it is a case in which defendant attempts to impeach the knowl- 
edge of whatever member or members of the Grand Jury 
gave the information upon which the presentment was based, 
by connecting it with information obtained by him or them 
from one James Dickey, and falls directly within the princi- 
ples of the case of the State vs. Darnel^ I Humph. R. 290, in 
which this Court say, such a course will not be permitted. The 
demurrer was therefore improperly overruled, and the judg- 
ment must be reversed, the demurrer sustained and the case 
remanded for a trial upon its merits. 
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If. C. tflDDLETON VS. DATID DOBBINS. 

One af two executors, having invested the trait fund in bank stock, snbse- 
qnently withdrew the fund, and vested it in a promissory note. The maker and 
ti&e endorsers of the note subsequently became insolvent, and the fund was lost. 

Held, that both executors were liable for a breach of trust. Dederick vs. Can- 
trelldt Wharton. 10 Yerg. R. 163. 

Reese, J: Defendant and one Wm. Gilchrist were the Ex- 
ecutors and Trustees in the will by which a small legacy was 
bequeathed to complainant, then of very tender years; and the 
will directed in terms, that the legacy should be invested in 
bank stock. Gilchrist received the fund, but both parties 
took upon themselves the trust. Gilchrist kept the fund in 
his hands for some time, and then invested it in bank stock, 
namely, in the Nashville Bank — ^this was in 1825 or 1826. — 
In two or three years after Gilchrist sold the stock and vested 
the fund in a promissory note, with endorsers — ^the parties to 
which, maker and endorsers, have become insolvent, and no- 
thing has or can be collected from them. We see no reason 
to hold that the investment in thewstock of the Nashville Bank, 
being almost the only Stock Bank in Tennessee at the time it 
took place, was, under the circumstances, contrary to the duty 
of the Trustees, and a breach of trust. But it is obvious that 
the sale of the bank stock, and the subsequent treatment of the 
security received, would subject Gilchrist, if he were before 
us, to an account for the value of the stock at the time of the 
sale. If this was not so, it would be idle, and towards minors 
delusive, to create in their behalf such trusts. That Dobbins, 
the co-trustee, is liable also, is fully settled by the case of Dead- 
erick's devisees vs. Wharton, to which case it is sufficient mere- 
ly to refer. ^ 

But, under the circumstances, he will be held liable, as was 
Wharton in the case referred to, to simple interest, without 
unusual rests. 'Let the decree of his Honor, the Chcmcellor, 
be reversed, and let an account be taken according to the prin- 
ciples here indicated. 
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m'mULLBM vs. GOODMAN. 

upon a motion againat a conatable for the non-return of an ezeeution, the 
notice was for the non-retnm of an execution againtt James Lowrey, and the 
evidence showed that the execution Was against James Lowrey as principal and 
Almon Lowrey as sUyor;«-held that this was sufficient notice. 

TuRLET, J: This is a case of motion against a constable for 
the non-retom of an execution made before a justice of the 
peace of Stewart dihmty. The notice is for not returning an 
execution against James Lowrey. Upon the trial, the judg- 
ment and execution were both introduced in evidence, from 
which it appeared that the judgment had been rendered 
against James Lowrey as principal, and was staid by Almon 
Lowrey, and that execution had been issued against both James 
Lowrey and Almon Lowrey. Judgment was given against 
Constable McMullen, who appealed to this Coiut. 

The judgment and execution upon which the motion was 
founded was read in the Circuit Court, and are made a part 
of the record by the biU of exceptions. The same question 
which was made in the Circuit Court is again made here; that 
is, whether the reading of the execution should have been 
prohibited because the notice was for the non-return of an 
execution against James Lowrey, and the execution was 
against James and Almon Lowrey. We think it would be to 
stick in the bark, to hold that it ^ould. The execution was 
certainly against James Lowrey, and in that particular com- 
plies with the notice; but it is also against Almon Lowrey, the 
stayor. Does this niake it necessarily a different paper? It 
might be a misdescription if it were declared upon, and there- 
fore fatal, but the same certainty has never been required in 
process as in pleading. Plaintiff in error had notice, and made 
defence before the justice and in the Circuit Court, and we 
must affirm the judgment. 
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NEW rCJBUCATIOMB. 
KiNNE's ^KjrENERAL IkDEX^ TO THE I9 II AND III YoLS. OF HIS 

^Law CoBfPENDiiTM.'' 1844. PP. 530. — ^We have already, as this 
valuable work has been in progress, during the last four and 
five years, taken occaiSion to describe its plan, and the faithful 
manner in which it has been carried out by its able and leam- 
'ed and indefatigable author. The publication, this week, of 
a General Index to the three large volumes already completed, 
affords an occasion of dwelling on it more particularly, as 
one of the most valuable works ever given to the profession. 
The plan of the compendium is unique; being to present a 
complete embodiment of Law, in the form of a faithful and 
accurate digest of decisions, as well as of elementary princi- 
ples, arranged in a catechetical shape, so that the student, 
and the practitioner, with question and answer before them, 
are enabled to receive the-points laid down, with a depth of 
impression, that cannot be produced by a simple reading, and 
with an accuracy, which is utterly inconsistent with any oth- 
er plan or mode of miiemonizing, (so to speak,) what is essen- 
tial and important in the course of a long and voluminous 
mass of law reading. The titles are arranged in Alphabetical 
order, the first volume commencing with "Abatement," and 
ending with "Insurance:" the second taking up "Judgment," 
and concluding with "Wills;" while the third goes back again 
to the beginning of the Alphabet, with "Abatement," an^ ter- 
minates with "Witness," and including the new cases, arising 
or coming to the author's knowledge, subsequent to the com- 
pilation of the first two volumes. 

There liet before us autograph letters from some of the most 
learned and distinguished ornaments of the American Bench 
and Bar, in relation to the manner in which Mr. Kinne has 
executed this important undertaking. Justice Story, Attorney 
Generals Austin, of Massachusetts, and Johnson, of Pennsyl- 
vania, Chief Justices Williams, of Vermont, Hornblower, of 
New Jersey, Judges Peters and Bouvier, of Philadelphia, Da- 



Neto Publications. 150 



vid Paul Brown Esq. of that city, and many others, have all 
borne their weighty testimony to its excellence and to its 
peculiar adaptedness to the ends which were had in view 
by its author. Judge Story remarks of it that it is '^a very 
valuable and useful book to the profession/', and that it is 
"drawn up with great accuracy and fulness.** He moreover 
says that "to students it will be particularly useful; present- 
ing the doctrines in the form of questions and answers, it will 
have a tendency to make them feel more distinctly the precise 
stress of the points, and thus prepare them to understand and 
to give the true answers." Mr. Peters is of opinion that "it 
will extensively aid ^e student in his researches, and be of 
great value to the practitioner in his investigations.'' To the 
latter, the same authority looks upon it as a great "labor-sa- 
ving machine," and designates it, as in itself, (so copious arc 
the authorities referred to,) "a very large Law Library," for 
the possessor. David Paul Brown says of it that "it imparts 
all the advantages of an accurate and well-arranged note- 
book, while it saves to the profession a vast deal of time and 
labor. Give me a fulcrum, said Archimedes, and I can raise 
the earth. Give man time, or save it for him, and for worldly 
purposes he has little else to ask.'* 

With Kinne's "Kent," and Kinne's "Blackstone," the pro- 
fession is already well acquainted. The entire body of distin- 
guished jurists have borne their testimony to the valuable 
character of both books, and to the peculiar talent and ability 
of their author in the execution of such works. That now 
before us, to which he has devoted the fourteen last years of 
his life, and a regular continuation of which, upon the same 
plan, is published by him quarterly, fully justifies those high 
opinions, and warrants us, upon a careful review of its con- 
tents, in speaking of it so approvingly as we have done. 

Excellent as the "Compendium" is, in itself, and facile as is 
the access of the student or the practitioner to whatever he 
would learn from its pages, the compilation of a full and ana- 
lytical digest, — ^including more than fifteen hundred different 
titles, and more than twenty thousand points, of facts, and de- 
cisions, — ^was a work that, ponderous as it was, the author has 
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not hesitated to undertake, and to carry out with a care and 
accuracy that are perfectly agtonishing. To obtain an au- 
thority, or a decisive opinion, upon ahnost every case that can 
possibly arise, in lawr-or to ascertain a reliable definition 
and explanation of legal difficulties, and unfamiliar and knot- 
ty points in that abstruse science, is made, by the interven- 
tion of this Kreneral Index," as easy as to find the meaning of 
a word in the dictionary. With it uponhis table, the lawyer 
need not expend a tithe of the time it would otherwise cost 
him to prepare his brief, and to fortify himself to meet any 
emergency that can arise in the course of his practice. 

The work is an honor to the professional talent of our coun* 
try, and as such deserves to become a text book with ev^ 
American lawyer. — NeuhYork Express. 



BOSTON LAW REPORTER AND ABfERICAN LAW JOURNALS. 

The Law Reporter is published monthly, by Bradbury, So* 
den & Co., Boston, and edited by Peleg W. Chandler Esq., of 
the Boston Bar. 

We have twice expressed our approbation, and extended 
our praise, humble as they were, to the Law Reporter; not 
only in regard to the high and manly tone of its editor, and 
his many able contributors, but also to the learning and aU' 
thority and high standing of the periodical itself. The index 
to the 6th vol. in the last number of that volume, shows that 
about sixty cases have been reported during the year, end- 
ing in May, most* of them from the New England Courts, 
and many from the Courts of Massachusetts, either federal or 
State. Beside? these cases, there nave been digests, and oc- 
casional abstracts, from volumes of reports, as well as noti- 
ces of new works, and various items of intelligence and mis- 
cellany, all of which constitute a valuable and interesting 
volume of 500 pages. The articles on the Independence of 
the Judiciary;. on Ancient Meicican Jurisprudence; on ^ the 
80th Birthday of Chancellor Kent: the review of the case 
of the Somers: the notice of the life of Senator Holmes of 



BoHmldtwRqporlerMd American L^ 161 

Mainei and the review of the case of Thonif are in them- 
selves, ftdly worth the price of the subscription to the Repor* 
ten but when we add to this, the many valuable opinions of 
Judge Story, and others, which find their way, in advance 
of the reports, into this periodical, we do not hesitate to say 
that the Law Reporter deserves patronage, not only in New 
England, but throughout the Union* There was one article, 
however, in the last number of that Volumci which seemed 
to us, to have no immediate connection with the study or prac- 
tice, or metaphysics of the Law. 

^*The qttMtioQ has often oeeurrtdf*' begins the writer^ ^^whjr wti $€un vatit 
adopUd bjr the law, ai the period in which an absent peiton, not heard from, 
ii presumed to bo dead) and why, again was twenty-one years, adopted as the 
agrof majority t'* 

And the writer then branches ofi* into sacred and profane 
history, and sums up all the instances in which the word 
seven, or the number seven occurs in the works of Milton, 
Chancer, Spencer, Dryden, Ovid, Virgil, Statins, Homer, 
Niebuhr, ^schylus, Sophocles, Cicero, Shakspeare, Sir Wil- 
liam Jones, Pythagoras, Pliny, and Blackstone, etc. etc. 

^^Doei not history" ooncludes the writer/*from the first creation of the world, 
bear witnsM to tne important signification of the number seven? It is the 
measnre of rest from toil. It is the recorded measure adopted by God, for the 
time of his labors. It is of perpetual occurrence in human history. It is the 

JiYOt of interesting superstittons. It is the delight of legends and traditions. 
t is the favorite^ of poets, who are the priests of the human heart. It makes 
important stages in the physical growth of man, each of these being as it were, 
a natural cvele, or lustrum. It is an expression of strength, fullness and com- 
pleteness.''^ 

Although we were somewhat amused by a glance at this 
garland of fantastic learning, so unusual in the Law Reporter; 
we did not fully appreciate its beauty, imtil we saw its prac- 
tical application in a subsequent number of that Journal, in 
an article, headed American Law Journals, beginning thus: 

^In a former number we considered the judicial character of the number 
seven; in the course of which we accumulated many, perhaps superfluous, il- 
lustrations of the prevalence of this number. **To end this strange eventful 
history,^' there are now in the United States, seven Journals, devoted to juris- 
prudence; seven champions, we trust, of justice; seven burning candle-sticlu ; 
not seven sleepers. With the child of Wordnoorth^ we may say, ^^we are seven.'* 
In the language of old Pier*s Ploughman, 

"There ben sevene Susters, that serve truth cvere.'* One by one they have 
appeared, and now the American Themis closes the procession. 
*'Thy air is like the first. 
'^A third is like the former. Filthy hags! 
Why do you shew me this? A fourth! start! eye! 
What! will the line stretch out to the crock oMoom! 
Another vet? a tfventh? Til see no more.^' 
3 
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This article is an able and interesting one, and is correct 
enough, perhaps, in most of the remarks vouchedsafe to his 
co-laborers, by their elder brother, the Law Reporter. After 
passing briefly in review the history of the twelve Law Jour- 
nals which have flourished and died in the United States, a 
special notice is given to each of the now-existing seven. — 
First, The American Themis; 2, The South-Westem Law Jour- 
nal and Reporter; 3, The Western Law Journal; 4, The Amer- 
ican Law Magazine; 5, The New York Legal Observer; 6, 
The Pennsylvania Law Journal; 7, The Law Reporter. 

After mentioning the name, editor, place and motto of the 
South-Western Law Journal and Reporter, the Editor of the 
Boston Law Reporter adds: 

**The plan and objects of this Journal, are set forth in an interesting article* 
by the caitor, iQ the Hrst number. There » also a highly useful article, on the 
South-Westem Reports nnd Reporters, which we should' be happ^ to be able to 
transfer to our pages. The notices of other Journals, are conceived in an ap- 
preciating spirit; hut the blazonry in its pages, of the commendations which it 
nas received in difierrnt newspapers, reminds ug too much of the efforts^ by avoom 
eertyieaie*^ and unconscionable praise, to palm upon the easy public a vegetable 
balsam, or some other new patent medicine.'' 

Knowing the high authority and correct taste of the learn- 
ed writer of the above notice of our humble efforts, in the at- 
tempt to establish a periodical devoted to the interests of the 
profession in the south-west, we acquiesced as wdl as we 
could, in the bold and dashing figure, by which we had been 
compared to those who deal in patent nostrums, and charac- 
terised as the retailer of vegetable balsamsj and secretly re- 
solved that for the future, we would avoid the fault, if fault it 
was, which had occasioned the rebuke. 

It is true we had only gathered up eight or ten sentences, 
from the numerous and flattering notices with which the con- 
ductors of public journals had honored us, and put them, with 
other items of "intelligence," to go for what they were worth. 
It is true, amongst these there were some brief words of en- 
couragement, from newspapers; those despisied and condemned 
periodicals, called newspapers: but then, we had this excuse 
for our want of taste, that many of those same newspapers 
were conducted by members of the bar, and .some of them our 
warm personal friends, whose good opinion we, at least, did 
not despise, and whose words of "God speed you" in your en- 
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terprize, did not fall upon ears which were doll to the gener- 
ous friendships which dictated them. It is trae that some of 
these notices may have been '^unconscionable'* in their praise; 
for we believe they spoke of our humble Journal as being 
equal to the ''Law Reporter/' in appearance, a^id better adapt- 
ed to the wants and interests of the South- West, than that 
highly interesting periodical; and we felt that, although this 
might be esteemed in Boston somewhat extravagant, we might 
venture to transfer a mere sentence of that commendation to 
our journal, without being charged with 'overweening vani- 
ty'; especially as we know the article to be from the pen of 
an able lawyer, recently elevated to the bench. It is true, none 
of these notices had the stamp of eastern paternity about 
them, and the only notice which was given us by this same 
Law Reporter, though in words respectful, was in reality af- 
ter the manner of the welcome which one might be supposed 
to extend to an unexpected apparition: as if he had said, 

"Filthy hags! 
Why do jTOtt shew me this? A fourth! start! eye! 
What! will the line stretch out to the crack oMoom!^' 

An eastern, perhaps a New England journal, not long ago, 
cast a sneer at a lawyer who had introduced a western book 
of reports, as authority, on a question of commercial law, 
from a State, said the.writer, where a bill of exchange is not 
protested more than once a year! 

We are not sure that the proverb that "nothing good can 
come out of Nazareth" will not hold good in reference to oth- 
er town's and cities besides the despised village of Judea. 

But we observe that we are not alone the subject of the 
criticism of the learned editor of the Reporter; for we find 
that on the very next page, he gives our friend of the Cincin- 
nati Law Journal a severe castigation for requiring all his cor- 
respondents to publish their names with their articles, and be- 
cause he uses in his editorial articles, "F instead of "TFe." 
**The suggestions of delicacy," says the Reporter, "have al- 
ways been to avoid the use of the first person. There is, in 
the frequent recurrence of the pronoun "I," something, 

"As if one should say, I am sir Oracle, 
And when I ope my lips, let no dog bark I" 
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With this controversy we have nothing to do, except so far as 
it shows the spirit of the Boston Law Reporter, which, though 
in the main unexceptionable, has in one or two instances 
shown a tone of disparagement towards other jonmals. 

The Reporter seems to think, that no additional weight is 
given to a report from the fact that the name of some one is 
given as reporter, who has never been heard of beyond the 
limits of his own State! So far as the publication of the 
names of those who make out the reports of cases are con* 
cemed, we would gladly see the rule adopted, that the reporter's 
name should in all cases be given. If his ^name should not 
be known beyond the limits of his own State,^ to that extent 
at least, it would be a satisfaction to the reader to know it, and 
with those who may not know him, it can do no harm. It is 
otherwise in relation to speculative treatises, reviews, notices, 
&o.; for here, each reader is supposed to be amused,, instruct^ 
ed or convinced, according to the good sense, truth, and jus* 
tice of what he reads; but not so in reports, which are always, 
within certain limits, authority and binding, if they be the 
correct statements of the points decided. 

It is true that but few **tnere lawyers" acquire a national 
reputation; and it is also true, that ''mere lawyers'' seldom 
take the trouble to travel beyond their briefs, and the making 
out the reports of their cases to their clients. But there is 
scarcely a State in the South- West, in which every reader of 
a law journal does not know the character and standing of 
many of the ''bar and bench" of each of the States in the 
South-West. 

Suppose, however, it were not so. One of the grand ob- 
jects of the Law Journal is to afford a medium of communi- 
cation, by which the members of the bar may become bet- 
ter known to each other; to excite a laudable, emulation 
amongst them, by which they may be cheered in their march 
along the thorny path of the profession. For ourself we ap- 
prove the plan of the Western Law Journal, and shall be 
most happy, at all times, to publish (though we will not require 
it) the name9 of our contributors with the articles which they 
furnish. 
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The Law Reporter, being at the fountain, certainly has the 
advantage of the western journals, in the number and in the 
legal reputation of its contributors, amongst whom we see the 
names of Story, Chief Justice Gibson, Spragne, Betts, Austin, 
Metcalf, Sedgewick,' and others: names ahnost as familiar to 
the profession in the West, as in New England. 

We had written thus far, when we chanced to see on the 
cover of a late number of the Law Reporter, the following 
announcement: *' American Criminal Trials; by Peleg W. 
Chandler; member of the American Antiquarian Society, and 
of the Massachusetts Historical Society, Vol. 1 & 2"— all in 
staring capitals, followed by notices tCLken from the N. A. Re- 
view, the Jurist, and some half a dozen puffs from various 
newspapers^ such as the Boston Daily Advertiser, Morning 
Post, and Mercantile Journal! "Verily," thought we, **the 
blazonry on the cover of this journal of the various commen- 
dations which the 'American Criminal Trials' — ^whether just- 
ly or unjustly — ^has received in different newspapers, reminds 
us too much of the efforts of certain gentlemen to palm upon 
the easy public, by sworn certificates, and unconscionable 
praise, a vegetable balsam, or some other new patent medi- 
cine!" 

A distinction, it is often said, may be made when there is no 
difference, and circumstances may alter cases, although the 
cases may be exactly the same. In this case, it seems that 
newspaper paragraphs are not proper to bring into notice the 
Law Journal, but will do well enough to herald to the world 
"an omnium gatherum" of celebrated trials in the United 
States: and that there is a distinction between the humble pub- 
lisher and editor of a Law Journal in the city of Nashville, 
without a high sounding title, and tibe editor of a similar work 
in the city of Boston, with the high sounding title of "a mem- 
ber of the Antiquarian Society!" 



FOURTH Humphrey's reports. 
This work is now in press and will soon, we are informed, 
be ready for delivery. 
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Cotes argued and determined in the Supreme Court of the 
Suae of Arkamas; in January Term^ A. D. 1843. By Albert 
FtkeEsq.^ Reporter. 

We have received a portion of the 5th vol. of the Arkansas 
Reports, through the kindness of the Reporter. Nothing 
shows the advancement of the west so forcibly, as the amount 
of actual litigation, indicated by her rapidly increasing re- 
ports. Arkansas, with a single exception, the youngest mem- 
ber of our confederacy, and just rising into political impor- 
tance, has already Aimished the profession with five vol- 
umes of reports. These volumes have all been prepared by 
Mr. Pike, whose well-known legal and literary acquirements, 
eminently qualify him for the task which he has performed. 

Although many of the cases reported, refer only to the 
construction of the Statutes of the State, there are yet many 
able and learned opinions, on legal questions of a general 
nature, which are of importance to the profession, beyond 
the limits of the State. The Reporter will accept our thanks 
for the copy which he has been so kind as to forward to us. 



LITTLE «( BKOWN's MONTmiT LAW ADVERTISER. 

The "Law Advertiser'* of Messrs. Little & Brown, which 
was originally a quarterly^ has been changed to a monthly, 
and comes now as an appendix to that valuable and learned 
periodical, the Boston Law Reporter. The advertisement of 
new publications, thus given to the profession, will 'be a mat- 
ter of convenience to the Bar, and will, we doubt hot, suffi- 
ciently remunerate the publishers, by an extension of their 
patronage. 

The profession in this State, are referred to the list of "law 
books," on the cover of this Journal, which are always to 
be obtained in this city, on favourable terms, from our enter- 
prising friends, Messrs. Berry & Tannehill, at Nashville, and 
Memphis. 
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THE CREOLE CASES, DBCIDED IN TBB 8UPRBMB COUBT OP LOUISIANA. 

We have been farmshed, through the politeness of W. H. 
Haywood Esq., of N. O., briefs of the counsels, in four cases, 
lately decided in the. Supreme Court of Louisiana, arising out 
of the mutiny of nineteen slaves, on board the American brig 
Creole, in Nov. 1841; but have notyet seen the opinion of the 
Court. The briefs for the plaintifl^ are by Messrs. Pc^on &, 
Smith, and for the defendants by Messrs. Slidell, Bei^jamin 
and Conrad, each containing about 100 pages. 

When we receive the opinion of the Court, we will furnish 
an abstract of the case. 



SUPREME COURT — ^DECEMBBR TERM, 1844. 

Business for different Circuits will be taken up as follo\vs: 
6th Circuit — ^First Monday in December, 1844. 
Third " " " 

First Monday in January, 1845. 
Second ** " " 

Third •* " ** 

Fourth " ** " 

State Docket from all the Circuits, Third Monday in De- 
cember, 1844. By order of the Court: 

J. P. CLARK, Clerk. 



8th 


do. 


7th 


do. 


5th 


do. 


13th 


do. 


4th 


do. 



THE LAW OF DIVORCE. 

M. E. ROBERTSON V. EDWARD M. COWDREY. 

An agreement between the parties, that the marriage vow ii not to be con- 
sidered binding, thoogh in other respects in due form, and that the marriage 
was not to be considered legal, is ground of divorce. 

From the Bo$t(m Law Reporter, 
In the case of Margaret E. Robertson, called Margaret E. 
Cowdrey, petitioner for divorce, r. Edward M. Cowdrey, which . 
recently came before Vice Chancellor McCoun, the .following 
facts appeared as reported in the New York Evening Post: — 
The complainant is daughter of Mr. David H. I^bertson, 
merchant, of New York, about sixteen years of age, and the 
defendant, a young man in respectable standing, twenty-three 
years of age. He frequently visited her at the house of her 
father on the Second Avenue, and they became attached to 
each other. Her parents*, it is said, (with a view of with- 
drawing their daughter from the attentions of the defendant,) 
were about sending her on a visit to some relatives in New 
Bedford, thence to see some friends in the island of Cuba. — 
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The defendant, being pasaionately attached to her, and dread- 
ing that, her absence might lose her to him, prevailed upon 
her one afternoon to accompany him to the resfdence of Kevw 
Mr. Hutton, a presbyterian minister, and be married; the un- 
derstanding between them being that the marriage was not 
to be considered legal, or binding, but merely to render their 
engagement to each other still stronger than it was. They 
were so married,— a younger brother of Mr. Cowdrey, and a 
friend of Mr. C. named Wilcox, only being present The de- 
fendant met her in the street on the morning of the ceremo- 
ny, nearly opposite Niblo's, and they went to Mr. Button's in 
a carriage. While going, it is stated, they agreed that the 
ceremony should be a mere form, and that they were not to 
consider themselves man and wife for two years, and not then, 
till their parents' consent had been obtained, and the marriage 
ceremony had been performed oven 

On leaving the house of the minister, the complainant 
went home to her father's house. The marriage never was 
consummated. The complainant, a day or two afterwards, 
insisted that their friends should be informed of their impru- 
dence, which was done. Finally, opposition sprung up, and 
the defendant claimed that she was his bride, and bound to 
him by the solemn ties of wedlock. She opposed the idea, 
and in excuse for the precipitate course she had pursued, de- 
clared that he was the first man who had ever addressed her 
in the language of love, and she thought she could confide in 
what he said, that the ceremony was not to be legal or bind- 
ing. This was in March, 1843, MissR. at the time being but 
fifteen and a half years of age, though womanly in appear- 
ance. Divorce was applied for, and it is said her afiection 
has turned to the reverse. 

Considerable testimony was adduced. Mr. and Mrs. Rob- 
ertson stated that Mr. Cowdrey had called at their house in a 
social and familiar way, but they knew nothing of the pro- 
posed marriage, nor was it done with their knowledge or con- 
sent. Augustus L^ Cowdrey testified that he was present at 
the wedding. ^ At the time of the ceremony, I don't think that 
either of them made any answer. After we went out, I told 
Margaret I did not think the ceremony was binding, because 
they did not make any answer. She replied, that she was 
so full of laughing, I thought the expression was, that she 
did not know what she was about. The defendant made no 
claim that he was married at the time." 

The master in chancery reported in favor of a dissolution of 
the marriage. Ordered that a divorce, accordingly, 1>e grant- 
ed. Divorce granted. 



SOUTfl.WESTEBN 
LAW JOUENAL AND REPORTEB. 

AUGUST, 1844. 

HUMPHBEYS' REPORTS. 

Mr. Humphreys is the third Reporter of the decisions of the 
supreme tribunal of Tennessee, since the office of Reporter 
and Attorney Greneral have been combined. His Reports 
have now reached the third volume, making in all about 1800 
pages, during the last five years; and it is understood that a 
fourth volume of decisions, during the past year, is in the 
progress of publication. It would be nothing more than sheer 
justice to Mr. Humphreys, to say that each volume has been 
an improvement upon its predecessor, and that the labor and 
care which he has displayed in the preparation of those re- 
ports, show him to have been neither an idle nor a negligent 
Reporter, but to have been ardently devoted to the great sci- 
ence in which he has been appointed to work. 

"Report,'* says Coke, "cometh of the Latin word reportare^ 
areet porto. And in the conmion law it signiiieth a public 
relation, or a bringing again to memory cases judicially ar- 
gued, debated, resolved and ac^usted in any of the King's 
Courts of justice, together with, such causes and reasons as 
were delivered by the Judges of the same." 

The causes and reasons delivered by the Supreme Judges 
of Tennessee are given from the manuscript opinions, whicli 

VOL. I.— NO. VIII, 1 
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by the laws of this State they are required to file in the 
Clerk's office, with the' record of the cause; and hence in no 
case, perhaps, do our late reports contain any Judicial opin- 
ion which is not iii the langruage of the Court, as written out 
by one of the Judges. This, to a certain extent, makes the 
Jud<]^es their own reporters; but still, it leaves a difficult and 
delicate task, requiring the highest powers of legal and criti- 
cal acumen, to be performed by the reporter. He is careful- 
ly to collect and arrange a statement of the case, the com- 
mencement of the suit, the proceedings, the orders, the direc- 
tions of the inferior tribunal, together with the exceptions 
which may have been made to them, the verdict of the jury, 
or the decree of the Chancellor, the application for a new tri- 
al, or a re-hearing, involving all the intricate questions of the 
misconduct of the jury, or the misdirection of the Judge, and 
the nature of the steps taken to bring the cause before the 
Supreme Court; and to all this he is to add a brief statement 
of the points taken, and the authorities relied on by the coun- 
sellors on each side: and having compared these with the de- 
cision of the Court, is then to prefix to the report of each 
case, a concise and pertinent abstract of the points decided. 
This is a labor more difficult to be performed, in many cases, 
than the casual reader of reports is apt to imagine, or than 
those practicing lawyers suppose, who are so fond of sneer- 
ing at a reporter, when they happen to find a principle deci- 
ded by the Court, which is not mentioned in the abstract, or 
when a mere dictum of the Court is dignified in the margin, as 
a principle laid down and decided by the Judges. Nor are 
these the only difficulties which lie in the path of the report- 
er; for often in order to a perfect comprehension of the terms 
and language of an opinion, it is incumbent on the reporter 
to refer to former decisions of the Court, and to foreign ,re- 
])orts, and to the books referred to and followed in the adju- 
dications of our own tribunals. 

By the act of 1835, ch. 76, Nieh. &. Caruthers, 116-7, an- 
other duty is imposed upon the Attorney General: "He shall 
not report at length any case, in which no other points of law 
:irr^ deciiled, than such as are settled in some other case con- 
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tained in the reported decisions of the Supreme Court of this 
State; and in such cases, the reporter shall only state the 
names of the parties in such new case, and refer to the case 
by which it is governed; but the reporter shall be governed by 
the directions of the Court, in determining what cases shall be 
reported." 

The propriety of this enactment cannot be doubted; but the 
additional burthen of attention and critical examination im- 
posed upon the reporter, is apparent, when it is known that he 
is thus required to see that his reports contain no mere repe- 
tition of principle heretofore decided in Tennessee, and lock- 
ed up in the 12,000 pages of our reports. 

**Cases merely of itineration and repetition," says Bacon, in 
reference to reports and digests, "are to be purged away, and 
the cases of identity which are best argued, to be retained 
instead/ of the rest; but if the case consist, part of repetition, 
part of new matter, the repetition only is to be omitted." 

Having thus briefly referred to the difliculties which lie in 
the path of a reporter, exhibiting as they do a. field for the 
highest order of intellectual attainments, and a field too, in 
which many eiile and learned lawyers would not be likely to 
bear away the palm, we proceed to a more critical examina- 
tion of these reports. As Western works, and as adjudications 
bearing upon Western laws and institutions, and more par- 
ticularly upon the institutions of our own State, they are in- 
valuable. They afford a faithful — unfortunately a too faith- 
ful — chronicle of the statistics of fraud and violence, of crime 
and passion, of cruelty and oppression, to be looked upon as 
favorable indications of public morals and public virtue, of 
intellectual advancement and civilization. In the three vol- 
umes before us, there are reports of not less than eight of ten 
capital cases — ^gross and unmitigated murders, in which four 
were sentenced to suffer death, and the remainder imprison- 
ment for a term of years in the penitentiary. Add to these 
the number of offences exhibited under the various heads of 
larceny, counterfeiting, burglary, forgery, libel, gaming, drunk- 
enness, and retailing liquors; and it cannot be doubted, that 
the number of such oflTences committed in the inland and 
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agricultoral State of Tennessee, is greater than ought to be 
exhibited in a peaceful and law-abiding community. In these 
three volumes, there are seventy-five State cases, embracing 
nearly one half of the ofiences mentioned in the penal code. 

But when we turn to the other titles in these reports, we be- 
hold evidences of a bold and enterprising community, in which 
commerce and agriculture, mechanical labor and manufacture, 
are directing the energies of the people, and developing the 
resources of the country. Of the 375 cases reported in the 
three volumes, about 175 are on the construction of the stat- 
utes of the State, afibrding much learning in reference to the 
rules of construing statutes, and of the pleading and practice 
in both the courts of law and equity — and about one hundred 
and fifty cases in which questions in reference to the princi- 
ples of the common law have been discussed, argued and de- 
cided; leaving about fifty cases exclusively to constitutional 
law, and the discussion of rules and principles which govern 
the practice of Chancery Courts. 

The case of Aymette v. The State, 2 Humph. R. 154, involves 
in its decision the construction of the clause of the Constitu- 
tion of the United States, and of our own State, which pro- 
vides that the "right of the people to keep or bear arms shall 
not be infringed/* The question arose out of an indictment 
against Aymette for wearing a bowie-knife concealed under 
his clothes, contrary to the act of 1837-8, ch. 137. 

The opinion of the Court is an able, elaborate and critical 
examination of the constitutional provisions in relation to this 
subject, and decides that the arms referred to in the Constitu- 
tion are such as are ordinarily used in civilized warfare, and 
form part of the military equipment; and do not comprehend 
such arms as are only used by the assassin and the robber; 
and that although the legislature may not prohibit the right 
to bear arms, it may however pass laws regulating the man- 
ner in which those arms may be employed. The decision of 
the Supreme Court of Kentucky in a similar case, declaring 
such a law unconstitutional, is shown to have proceeded upon 
a partial view of the subject. How far the Legislature might 
go in regulating the manner in which arms might be employed* 



Humphreytf Reports. 173 



without so infringing or impairing the rights of the people, 
seems still to be unsettled. For should the frequent recur- 
rence of political contests too frequently occasion the organi- 
zation of voluntary associations of armed partisans, and ren- 
der their parades and displays dangerous to the peace and 
quiet of the State, the question might still arise how far the 
Legislature could interfere, to suppress the bearing of arms 
under such circumstances? Could the legislature provide that 
none but those who are enrolled in the muster list shall bear 
arms, and then only on the days designated by law for that 
purpose? or could they say that no volunteer association, or- 
ganized on political principles, should be allowed to bear 
arms, or recognized-as a military corps? Such an emergency, 
in the course of political events might arise, when the bear- 
ing of arms by partizan^ volunteer corps would be danger- 
ous to the peace of society, and yet, could the Legislature pro- 
hibit the citizens from forming themselves into such associar 
tions, and prohibit the use of such arms as are used in civil- 
ized warfare? It would seem not; for if the right can be modi- 
fied or confined by legislative enactments, so as to render 
the bearing of arms, lawful only on particular days, it might 
place those days so far from each other, as totally to deprive 
the citizen of his rights.* 

Another grave and important constitutional question arose 
before the court in the case of Mitchell v. The Columbia Turn- 
pike Company f 3 Humph. 460, in which the extent of the pow- 
er of the Legislature to enter upon business not expressly men- 
tioned in the Governor's message, at a called session, is dis- 
cussed. 

The Governor by proclamation convened the General As- 
sembly in special session, and recommended to their consider- 
ation the reception and judicious investment of the public de- 
posites — ^a portion of which had just been assigned to Tennes- 
see — ^in works of internal improvement. 

Under this message the Legislature proceeded, amongst 
other things, to authorize commissioners to re-locate a part or 

* For a very able and learned discussion of the law in relation to unlawful 
asBcmblieB, seo American Law Magazine, No. C, p. 440, (1844) Vol. 1. 
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tlie whole of the route of the Columbia Turnpike road; and 
it was contended that this act was authorized by the Gover- 
nor's message, recommending the judicious investment of the 
public deposites: and the Court says, that ''at a called session, 
when the Governor submits a general subject to the consider- 
ation of the Legislature, and they enter upon the business o£ 
legislating upon it, it will be found a difficult and invidious 
task to secure the character and details of their provisions, 
so as to determine them of too remote affinity with the mes- 
sage from which they arise." Perhaps the importance of this 
case did not require such an investigation, but the subject is 
at least one which may yet call forth the highest powers of 
the constitutional lawyer to define and settle the limits which 
bound the Legislature of a called session. A subsequent called 
session of the legislative body demonstrates the peculiar iili- 
portance of this subject. Under an executive message recom- 
mending, amongst other things, the adoption of such meas- 
ures as might seem proper to relieve the people from the pres- 
sure of the times, the Legislature passed an, act abolishing the 
ca. sa. law, or imprisonment for debt; and that law has been 
since recognized as constitutional by the highest tribunal of 
the State. The purpose for which the clause prohibiting gen- 
eral legislation at an extra session was inserted in the Con- 
stitution, was a wise one, no doubt; but it would appear to 
have been placed there to little purpose, if the changing the 
route of a turnpike, or the operation of the ca. sa. law, are to 
be considered as blended with the investment of the public 
deposites, or the general subject of the pecuniary distress of 
the community. 

But let it be remembered that we are not quarreling with 
the justice of these decisions; for in the part;icular cases re- 
fer^-ed to, they were doubtless correct enough; but they exhib- 
it how very difficult it is in all such constitutional questions 
to lay down rules, or to mark out a line of conduct which 
may be equal to all emergencies, which may arise under it. 

But without dwelling longer on this subject, it is apparent 
that there has been a great improvement in each successive vol- 
ume of these reports. They cover a period of near five years, 
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in which the Judges have born nearly, if not quite half the 
time engaged either in hearing the arguments of the learned 
counsel who practice before them, or in the investigation of 
the questions at issue in their chambers. It has been no sine- 
cure with them; for, with travelling to and from their Courts, 
and the preparation of cases which may be held under advise- 
ment, they have had but brief hours of leisure from the men- 
tal toil and drudgery of the judicial station. That they havc^ 
acquitted themselves honorably, laboriously^ and with learn- 
ing and ability, in the high duties of their stations, these vol- 
umes bear full and ample testimony. The frequent and apt 
reference, in their opinions, to the reports of nearly all our sis- 
ter States, as well as to many of the English reports, and to 
the late works of Greenleaf, Story, Kent, Wheaton, Beck, 
Wheeler, and many others exhibit an indefatigable and un- 
wearied spirit, which speaks well for the Supreme Judiciary 
of our State. The last volume indicates another important 
fact: that though it contains more cases, and the adjudication 
of more points of law, than the preceding volume, yet it con- 
tains no greater number of pages than the preceding volume. 
This is perhaps owing somewhat to the smaller number of 
briefs inserted, and to the more condensed statement of the 
case by the reporter; but in part, to the greater brevity and 
conciseness which marks the opinions of the Court. 

In the last volume, we observe that there ari^about one hun- 
dred and sixty cases reported; that of these forty-nine contain 
the briefs of one, and sometimes of both sides, making one 
hundred and thirteen pages devoted to the briefs of counsel; 
while there are seventy-six in which the names of counsel on- 
ly are inserted, leaving near thirty-five cases in which the 
names of the attorneys, who appear, are not mentioned. 

It is often a great advantage to the clearness of a report, 
that the precise points upon which the counsel relied, and the 
authorities quoted, should be known; and in general, no lawyer 
is willing to rely upon a case reported, unless he can see the 
precise point which was presented to the Court. Perhaps 
there may be a few cases in the present volume, in which the 
briefs of the attorneys would have added interest to the work. 
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where they are omitted. Their onussioii is however, it is pre- 
stunable, in no degree attributable to the negligence of the 
reporter; for we believe he invariably makes it a role to pub- 
lish the briefs of those lawyers who file them with the papers 
in the cause. Several of our leading lawyers, we know, are 
not in the habit of filing their briefit; and this would seem to 
be the general practice of the bar in'East Tennessee, for we 
observe that but five briefs are published from the July Term 
of the Supreme Court, at ELnoxville, in 184S, and three of them 
from the same individual. One brief in this volume occupies 
thirteen pages; another, nine; two, seven; and several, four and 
five, pages; whilst the great majority of them are mere memo- 
randa of the authorities which were read. It is true, that of- 
ten times cases are decided and reported which do not seem 
to require the publication of the briefs; but in all leading 
cases, it would seem to be the duty of the members of the 
profession who are engaged in them to deposite their brie& 
with the reporter, and lus duty to publish them. The points 
of law insisted upon, and the works read by the lawyers in a 
cause, form as much a part of every good and faithful report, 
as the pleadings and the evidence, anu should go along with 
them. 

In the last volume of these reports, the reporter has made 
several valuable notes, referring to other decisions bear- 
ing upon the case decided. This is an evidence of the inter- 
est which the reporter feels in his work, and although these 
notes and the briefs and arguments of counsel may or may 
not be published, at the discretion of the Attorney Grcneral; 
yet we may say, in the language of Littleton, that ^Notwith- 
standing certain things which are specified and moved in the 
said books, are not altogether law, yet such things shall make 
thee more apt and able to understand and appreciate the ar- 
guments and the reasons of the law. For by the arguments 
and reasons in the law, a man more sboner shall come to the 
certainty and knowledge of the law." 

Without adding any further remarks of our own, (which 
have already extended beyond our original purpose,) we will 
conclude this article by quoting the language of the Ameri- 
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can Jurist in 1841, vol. vii, p. S48, in reference to Mr. Meigs's 
Reports, as being in som^ degtee applicable to those under 
consideratioip ** We have eiamined these reports (says the 
Jurist,) with some attention, and find in them many interesting 
opinions, well reasoned and supported by an array of cases 
and autiiorities.^ ^Among the authorities referred to, the 
works of Story and Kent occur on almost every page; our 
own Journal is now and then alluded to; Mr. Angell'»work 
on watercourses is mentioned several times in terms of strong 
approbation; Dr. Ray's work on the medical jurisprudence of 
insanity is much relied on in a case of homicide; and the re- 
ports of the New England and Middle States are as much 
quoted as those of the English Courts.'^ 



Criminal Court cf Bamiswa Cauntyj Tenn.^ July Term^ 1844. 

THE STATE OF TENNESSEE VS. EVERAED M. PATTERSON. 
(Reported by the Editor.) 

1. If a man slay another, the law preiumea that he acted with malice: un- 
less this presumption is removed by the eyidence for the defendant or for the 
prosecution, proving some sufficient provocation, and that it was done in 
self-defence— but no trivial assault or indecent words or gestures, will reduce 
the crime of homicide from murder to manslaughter. 

2. The law of self-defence will not justify a man in killing another, unless 
it be to save his own life, or to prevent some great bodily harm. 

3. If A meet B upon the street, and they quarrel, and A use opprobrious 
language and insulting gestures to B, but does not strike him, and then retreats 
behind a crowd, and B draw a pistol, and as soon as '. is uncovered by the 
crowd, B shooto him, and A dies, this would be murder, in the second degree. 

4. But if A does not die, then it would be malicious shooting. 

6. If in an affray, upon slight provocation, a man use a dangerous and deadly 
weapon, likely to produce death, this is evidence of malice. 

5. No facts not immediately connected tirith the transaction, or not forming 
a part of the ret geatm^ can be admitted in evidence. 

7. A count for malicious shooting may be joined with one for assault and bat- 
tery with the intent to kill, and the Attorney General will not be compelled to 
elect on which count he will proceed. 

2 
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8. If the Attorney Genenl fail to introduce the proeecator ■• a witnees, 
the Court may order him to be called, in order that the defendant may exam- 
ine him. Ph.Ev.,73l. 

AUo. Oen. AUen^ TWm&Ie, Haynes^ Kidd^ Gorin 4* Cox, for 
the State. 

Thos. H. Fletcher, E. H. Ewing, Hollingsworth, Bilbo ^ 
Mosely, for the defendant. 

The indictment contained two counts, one charging the de- 
fendant with having assaulted William Ramsey on the 20th 
January, 1844, with the intent to commit murder in the first 
degree; and the other charging him with having unlawfully 
and maliciously shot the same person, on the same day. 

Mr. Fletcher moved the Court to compel the Attorney Gen- 
eral to elect on which charge in the indictment he would pro- 
ceed to trial; contending that two distinct crimes were charg- 
ed, for which there were two distinct punishments. The 
Court overruled the motion. The defendant was arraigned, 
and 150 persons having been called, a jury was finally em- 
panneled, and charged with the deliverance of the prisoner. 

A great number of witnesses were called on both sides, 
and proved nearly as follows: That on the 20th January^ 
1844, the property of William Ramsey, including several 
slaves, was to be sold by virtue of a decree of the Chancery 
Court; that a portion of the property was sold, but that two 
slaves not having been produced, Patterson charged Ramsey 
with having run them off; and a quarrel having ensued, Pat- 
terson struck Ramsey with a stick, and a fight ensued. The 
combatants were parted, both of them in the mean time hav- 
ing drawn their knives. This was about 12 o'clock, at the 
steps of the Court House yard. 

Patterson's face was scratched and bleeding, and he w^ent 
off in a passion to the Nashville Inn, and sent his coat, which 
was torn, to the tailor to be mended. Several persons heard 
Patterson, after the fight, threaten Ramsey; and one witness 
(Morrow) heard him say that Ramsey had run the negroes off, 
and that unless he delivered them that day, the .United States 
were not large enough to hold tnem both. Witness saw him 
about 12 o'clock, and thought he was very angry. After the 
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first fight, Ramsey'flk land was sold by the Clerk and Master, 
and Patterson bought it: and Dr. Patterson and Ramsey both 
met the Clerk and Master in the Sherifi**s ofiice, and transact- 
ed business. Whilst there, Patterson told Ramsey that he 
wanted to see him: to which Ramsey replied, ^that he was wil- 
ling to see him or any body else in civility and friendship.'' 

Some time after, perhaps between 2 and 3 o'clock, Patter- 
son come from the Nashville Inn to the crowd at the steps of 
the Court House, where the auctioneers were crying ofi* some 
property. Ramsey passed out of the Court House into the 
crowd; gave some directions to a servant who had charge of 
a vehicle, in which some of his property had been brought to 
the sale, when Patterson accosted him, asking him when he 
was going to bring up the negroes. Ramsey said that ^that 
was no place to settle a difficulty, without judges or jurors," 
and passed on. Patterson then called to him, "Ramsey! Ram- 
sey!" and passed through the crowd, or round it, as if to inter- 
cept him, and called to him again, saying *^he hoped he would 
bring the negroes up on Monday?" Ramsey then turned round, 
faced Patterson, and shrugging up his shoulders, grinned in 
his face. Ramsey had a small cane in his hand, with a load- 
ed head, and was holding it in the middle, and rolling and 
twirling it about in his hand. Several witnesses said Ramsey 
was near enough to strike Patterson, and that he did not strike 
him or offer to strike him; while some others thought he was 
not near enough to strike; one or two thought he raised his 
arms a little, and looked as if he wanted to show Patterson 
that he was.not afraid of him; but all agreed that Ramsey did 
not strike, nor offer to strike Patterson. 

At this instant, Patterson drew a pistol from his breast, and 
was some time in getting it out, and the crowd which was 
around, apprehending danger, began to give way, and Ramsey 
mingled with the crowd, attempting to screen himself from 
the shot of Patterson; but Patterson followed him round the 
edge of the crowd, with his pistol in his hand, cocked. Mc- 
CuIIoch said that it was at this instant Ramsey screened him- 
self behind him, and that he jumped aside leaving him alone, 
in the opening formed by the retreating by-standers; and that 
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as soon as Ramsey was uncovered, Patterson shot him. Ram- 
sey was» according to the evidence of 1& or 20 by-standers, 
at a distance of from 7 to 20 feet from Patterson, and that, 
finding that he was obliged to be shot, he squared himself 
round and said to the by-standers, *<3entlemen! you will not 
stand by and see an unarmed man shot down?" 

In opposition to this statement of the fievcts, which was cor- 
roborated in every particular by several of the defendant's own 
witnesses; one witness for the defendant, {Thos. J. Haile^) 
said that when Patterson drew his pistol, Ramsey was near 
enough to him to strike 'him with his stick, but instead of do- 
ing so, retreated obliquely through the crowd, and that when 
the crowd gave way, he followed the motion of the crowd at 
a quick step, or run, which brought him back nearly towards 
where Patterson was, and that he was moving towards Pat- 
terson in a run, when Patterson shot. McCulloch, Dr. Shelby^ 
DeGrove, Gren. Harding, Rev. Mr. Judd, and near a dozen 
others on both sides, stated differently, and said positively that 
Ramsey was retreating when he was shot, or at least, had on- 
ly partly turned round. 

Several physicians were introduced, whd stated that the 
ball entered Ramsey's body nescr the fifth rib, on the right 
side, and that it came out behind, near the shoulder blade.-^ 
It was a dangerous wound, and confined the prosecutor to his 
bed near two months. Ramsey's stick was exhibited, and its 
identity proved. It was rattan, with a ball of lead, weighing 
a quarter of a pound, covered with a netting of twine, on the 
head. 

The State's Counsel having failed to introduce Ramsey, the 
prosecutor, for the reason that there was sufficient testimony 
without his statement, Mr. Ewing moved the Court that the 
Attorney General be required to introduce the prosecutor as 
a witness. Read Philips Ev. 731, and cases there stated. 

Mr. Trimble replied: and the Court ordered the prosecutor 
to be introduced for the State, and he was introduced, and 
stated the facts as before stated by all the witnesses except 
Mr. Haile. 

The defendant s Counsel offered to prove, that Ramsey's ne- 
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groes baTiog been ordered into the enstody of the Clerk ited 
Master, by order of the Court, Dr. PMterson became the ae- 
caiity of Ramsey in a bond, conditioned for the forthcoming of 
the slaves on the day of the shoodng, and that before the time, 
the prosecutor had run the negroes off to Georgia, and had 
pretended to defendant, that the negroes had run off. 

Cited, 1 Greenleaf, 119; 7 Yerger, 62; 1 Humph— Boyers v. 
Pratt; 3 Humph. — CarroU^s case. 

Mr. Gorin replied: and the court decided that nothing but 
what transpired at the time, forming a part of the res gestae, 
was admissible. That unless the knowledge of the fact that 
Ramsey had run off the slaves was made known to Patterson 
at the time of the quarrel, evidence of that fact, (if it were 
so,) would be no ground of defence for Patterson. 

Hon. W. K. Tctrnei, Judge, charged the jury as follows: 
This is an indictment containing two counts. The first is 
a count charging the defendant with the offence of an assault 
with intent to commit murder in the first degree. The second 
is a charge of malicious shooting. 

The Court will state to you the principles of law arising up- 
on, and applicable to those offences, in the order they arise up- 
on the indictment. And here the Court will remark, in order 
to authorize a conviction upon the 1st charge in the indictment, 
that the circumstances attendant upon the shooting must be of 
that description or kind, which would, if death had ensued 
thereupon, have constituted murder in the first degree. What, 
then, will constitute murder in the first degree? Our statute 
thus defines it: ^all murder which shall be perpetrated by 
means of poison, by lying in wait, or by any other kind of 
wilful, deliberate, malicious and premeditated killing, shall 
be adjudged murder in the 1st degree." Then, to constitute 
this offence, there are several requisites. 1st, the killing must 
be wilful — ^that is, of purpose, with intent that the act by 
which the life of a party is taken, should have that effect. — 
It must be done deliberately — ^that is, with cool purpose. It 
must be done maliciously — ^that is, with malice afore-thought. 
And it must likewise be done with premeditation — ^that is, a de- 
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ttigD miuit be fonned to kill before the aet by which the death 
is producedy is performed. 

The Court will farther state, that the law knows no specific 
time, in which the prisoner is to brood over his design. If the 
design to kill be once formed, it would make no difference how 
long the prisoner should have deliberated. If he deliberates 
for one moment — that is, if his purpose was formed; if his 
mind had resolved on murder, and he assented to the purpose 
it will be sufficient, although it be for a moment 

The Court has explained to you the rules of law as applica- 
ble to the first charge in the indictment; we come now to the 
consideration of the law arising upon the second count in the 
indictment. 

This is a charge of malicious shooting, and involves in its 
requisites the following principles: In order to authorize a con- 
viction upon the second count, the shooting must be malicious 
— ^that is, it must be done under such circumstances as would 
constitute the offence of murder in the 3nd degree, if death had 
been the consequence of the shooting. It follows then, that 
malice, according to the common law signification of it, is suf- 
ficient What then is malice, according to the conunon law? 
In afiy killing, the law presumes and implies malice; and this 
presumptive malice is sufficient to constitute murder in the 
second degree. What then is meant by malice, according to 
the common law signification of itf It is defined by law wri- 
ters and by courts to be an evil design in general, a wicked 
and corrupt motive, an intention to do evil. This malice is 
either express or implied; express, when a deliberate intention 
is evinced to kill a particular person; implied, when in the 
heat of blood, such violence is used as shows a heart regard- 
less of social duty, and fatsdly bent on mischief-Hsuch violence 
as is not the result of passion, but of a wicked, vindictive, re- 
vengeful nature, which never hesitates for J;he slightest ii\ju- 
ry to infiict the heaviest punishment In short, whenever an 
act is done which i» without an excuse therefor, and unau- 
thorized by law, it is malicious. If, then, you shall find 
from the testimony in the case, that Patterson shot Ramsey, 
the law presumes malice; and this presumptive malice 
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would be sufficient to constitute the offence charged in the 
indictment, and your verdict would be guilty, unless the 
proofs either on the part of the State or the prisoner, should 
be of such a nature as to show that this presumption of mal- 
ice was rebutted or destroyed. How this matter is, you will 
determine from the testimony in the cote. 

And this brings us to the consideration of what is a sufficient 
legal provocation; because, in order to reduce the offence from 
murder to manslaughter, there must be a sufficient legal provo- 
cation. Words of reproach, how. grievous soever, are not a pro- 
vocation sufficient to free the party killing from the guilt of 
murder. Neither are indecent or provoking actions, or ges- 
tures expressive of contempt or reproach, sufficient, without 
an assault upon the person. Nor is it to be understood that 
any trivial provocation which, in point of law, amounts to an 
assault or a blow, will, as a matter of course, reduce the crime 
to manslaughter. For when the punishment infficted for a 
slight transgression of any sort, is outrageous in its nature, 
either in the manner or continuance of it, and beyond all pro- 
portion to the offence, it is rather to be considered as the effect 
g[ a brutal malignity, than human frailty, and is one <^ the 
evidences of that which the law denominates malice, and the 
crime will amount to murder. 

You will then, gentlemen, inquire from the testimony in 
this case, whether an assault was made by Ramsey upon Pat- 
terson, and if so, what was the nature of it? Was it of such 
a character as to justify Patterson in shooting Ramsey? Or 
was it of such a character as to reduce the killing to the 
offence of mansle^ughter, if such had been the consequence of 
the shooting.' If so, the defendant would not be guilty, under 
either of the counts in the indictment. 

If then, you should find from the testimony in the case, that 
the defendant and the prosecutor met upon the street, and an 
altercation op quarrel ensued there, and that Ramsey there- 
upon was guilty of using to Patterson provoking actions 
expressive of contempt, and thereupon Patterson drew a pis- 
tol, and Ramsey retreated and took shelter behind some per- 
son in the street, and thereupon Patterson pursued him, and so 
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«oon as Ramsey was uncovered^ Patterson shot Ramsey, — if 
you should find from the testimony these facts to be so» the 
conclusion of law upon them would be, (if death had ensued 
therefrom,) that Patterson would have been g:uilty of murder 
in the 2nd degree; but if death did not ensue from a shooting 
done under such a state of facts, it would be a malicious shoot- 
ing. Understand the Court. The Court does not undertake 
to say how the facts are; for it is your peculiar province and 
duty to determine from the testimony in the case, what they 
are. The Court only states to you the conclusion of law up- 
on a certain state of facts, which facts are to be ascertained 
by you. The Court will repeat, if you should find from the 
testimony in the case, that Patterson and Ramsey met in the 
street, and an altercation or quarrel ensued between them, 
and that Ramsey was thereupon guilty of using to Patterson 
provoking actions expressive of contempt, and thereupon 
Patterson drew a pistol, and Ramsey retreated and took shel- 
ter behind some person in the street, and thereupon Patterson 
pursued him, and so soon as Ramsey was uncovered, Patter- 
son shot Ramsey, and death was not the consequence of such 
shooting, — ^if these facts are found true, as the Court has sta^ 
ted, then (and of this you are to judge from the testimony) the 
offence of malicious shooting would be complete, and the de- 
fendant would be guilty as charged in the second count in the 
indictment. How this matter is, you will determine from all 
the testimony in the case. 

The Court will now proceed to state to you the rules of law 
in relation to manslaughter and excusable homicide. When 
the deed is done from sudden transport or pas»on, or heat of 
blood, if it be done upon reasonable provocation, and without 
malice, it will be manslaughter. The Court has told you be- 
fore, that words of reproach are not a provocation sufiSicient to 
free the party killing from the guilt of murder; neither are in- 
decent or provoking actions, or gestures, without an assault; — 
nor is it every trivial assault that will furnish such a justifica- 
tion, or reduce a killing to manslaughter. In cases depending 
upon provocation, it is always material to consider the natuife 
of the weapon used by the prisoner, as tending to show the 
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existence of malice. If a deadly weapon was used, the pie- 
sumption isy that it was intended to produce death, which will 
be evidence of malice; and if the weapon was not likely to 
produce death, that presumption will be wanting. And you 
will recollect, that a killing can never be reduced from mur- 
der tQ manslaughter, if it is evident that the party killing was 
actuated by -malice. It is the nature of the provocation, and 
not the effect of it on the mind of the prisoner, which the laW 
regards; and the sufficiency of the provocation to extenuate 
the guilt of the accused from murder to manslaughter, is a 
question of law.* 

If one kill another .immediately, upon a great and serious 
provocation, likely to excite great passion, the offence will be 
no more than manslaughter, although the defendant used a 
deadly weapon. And this example is put in the law books: 
When A detects a man in adultery with his wife, and in the 
great transport of passion kills him, this would be manslaugh- 
ter. So a severe blow, or a wound occasioning considerable 
pain, and effusion of blood, or any gross personal indignity 
offered by one person to another, has been held to be a suf*. 
ficient provocation to extenuate an immediate act of killing, 
although by means of a deadly weapon, to manslaughter. 

The Court has now explained to you the law <^ provoca- 
tion, and will now state farther, that if you should find from 
the testimony in the case, that the defendant, Patterson, and 
Ramsey, met on the street, and an altercation or quarrel en- 
sued between them, and that Ramsey advanced up to Patter- 
son with a stick in his hand, and thereupon was guilty of using 
contemptuous, or language of defiance to Patterson, and 
thereupon Patterson drew his pistol from his bosom, and 
Ramsey retreated and took shelter behind some person in the 
street, and so soon as Ramsey was uncovered, Patterson shot 
him with his jMstol^ — ^if, I say, you should find from the testi- 
mony, that these circumstances constituted the («ly provoci^ 
tion that was given by Rainsey to Patterson, the Court will 
state to you, that a provocation of this description is not asuf- 
ficient legal provocation to reduce a killing from the crime of 
murder in the 2nd degree, to manslaughter. And the offence 

3 
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perpetrated under such circumstances and such provocationt 
would be murder in the 2nd degree; and if the shooting did 
not produce death, it would make the offence of malicious 
shooting, as charged in the 2nd count of the indictment. 

We come now to consider the law of excusable homicide, 
or a killing in self-defence. A man may protect himself from 
an assault on asudden quarrel, by killing him who assaults him, 
and this right of defence does not imply a right of attacking; 
for instead of attacking one another for iivjuries past or pend- 
ing, men should have recourse to the protection of the tribu- 
nals of justice. The law of self-defence, then, is that when 
a man kills another, before he can put up and avail himself 
of the plea of self-defence, he must show that he had no oth- 
er possible, or at least probable, means of escape from his as- 
sailant, and that he slew him to preserve his own life, or per- 
son from some great bodily harm. It follows, then, that the 
party assaulted must flee as far as he can, or as far as the 
fierceness of the assault will permit; for the assault may be 
so fierce as not to allow him to yield a step without manifest 
danger of his life, or great bodily harm; and then in his de- 
fence, he may kill his assailant immediately, and he would be 
within the rule of law applicable to self-defence. And as to the 
means of defence, so is the time of it, and you are to consider 
both: For if the person asnulted does not fall upon the ag- 
gressor till the affray is over, or until the assailant is moving 
away; this is revenge, and not defence. 

In relation to the law of self-defence, om Supreme Court, 
in the case of the State vs. Grainger, have laid down some 
rules of law, that at the time were regarded by the profes- 
non as innovating upon the rules of the common law in rela- 
tion to 9elf -defence. It is not for the Court to speak of the 
impolicy of any law, or decision made by our Supreme Court. 
That case is the law, and so regarded by the Court, and will 
be so held by you; and it decides among other things, this prin- 
ciple: that when a man acts without malice, and from fear 
and Cowi^ce, and after using all the means in his power to 
escape from an overbearing bully, and threatened violence to 
his person, and that violence great, and shuddering from, fear. 
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if he shoots under circimistaiices of that description, onr Sa« 
preme Court say that it would not be murder, or manslaugh- 
tert but it would be self-defence. 

This embraces all the law in relation to the various de- 
grees of homicide and malicious shooting. 

And here the Court will again repeat to yoUi — ^if those par- 
ties, that is Patterson and Ramsey, met in the street, and an 
altercation or quarrel ensued between them, and thereupon 
Ramsey went iq;> to Patterson with a stick in his hand, without 
committing any assault upon him, and thereupon was guilty 
of using actions of defiance to Patterson, and thereupon Pat- 
terson drew a pistol, and Ramsey retreated and took shelter 
behind some person in the street, and so soon as Ramsey was 
uncovered^ Patterson shot Ramsey — ^I say, if you find these 
facts to be true, Patterson bannotsetup the plea of self-de* 
fence, either as stated firom the rules of common law, or as 
stated by our Supreme Court, in the case of the State vs. 
Grainger. You will then determine from all the testimony 
in the case, as to the guilt or innocence of the defendant 
as charged in the indictment. 

And in relation to the testimony, the Court will state to you, 
that you will determine this case alone upon the testimony 
admitted in the case. All testimony rejected by the Court, 
you will disregard in making your verdict; and if any of you 
know any thing of the circumstances of this case, other than 
they may have been presented in the testimony, it will be your 
duty, each of you, not to take those circumstances into consid- 
eration, (no nuxtter what they may be;) for this simple reason, that 
your oath requires of you to try this case upon the testimony, 
and nothing is testimony unless it be presented to you under 
the sanction ofan oath and the forms of the law. Nor are you 
to take into estimation, in making up your verdict, the moral 
worth of the defendant, or the degradation of the prosecutor. 
The simple inquiry is, the guilt or innocence of the accused 

The Court also made the usual charge as to doubtSfOad as 
to cooling time, &c. 

The jury having been absent a few hours, returned a ver- 
dict of ^'Notguiltyf^'and the defendant was discharged. 
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tlOOlAFmCAL nCBTCtt OP JCDQB WHTTS. 

HoH. RoBiRT WnmBt who died on the 1 3ih Nov., in this City^ 
was. bom in Galloway, in Scodand, 6ih January, 1767, and 
graduated at the University of Glasgow, at the lage of 17. — 
liVhile a student of that celebrated institution, he enjoyed the 
advantage of the instruction of that celebrated scholar, Adam 
SnUth. In 1764, he landed in Virginia, and was soon after 
chosen Professor of Languages in William and Mary Col- 
lege; but in accordance wiih his original purpose, although 
he discharged the duties of his professorship, he applied him- 
self to the study of the law, which he prosecuted with such 
energy, that he soon found himself ready to enter the arena, as 
a champion for the honors of his profession. He first practised 
law in Tarborough, N. C, where he married Miss Glasgow, 
the daughter of Col. Glasgow. In 1707, he was chosen to rep- 
resent his county in the House of Commons, and at the next 
session he was elected to the Senate. Although young in his 
profession, and comparatively a stranger, he very soon as- 
sumed a high rank at the bar; opposing with honor, and often 
with triumph, in the intellectual struggles of the profession, 
such men as Haywood, Davie, Macon, Badger, Alfired Moore, 
and Martin. Attracted, hbwe ver, by the growing importance 
of Tennessee, he relinquished his brilliant prospects in North 
Carolina, and removed to this City, in 1602. The only sur- 
viving members of the Nashville Bar, at that time, are Gen. 
Jackson and Judge Geo. W. Campbell. Whitesides, Overt9n, 
Jackson, Kennedy, and Campbell, were at that time the lead- 
ing lawyers of Middle Tennessee; but not long after, Grundy 
and Haywood — ^the one, the first lawyer and Judge of Ken- 
tucky,and the other of North Carolinar-came to Nashville, and 
entered energetically into the practice 6f the law: and it 
would be no mean compliment to any lawyer, to say, that he 
was esteemed one of the ablest members of such a bar. 

After several years of successful practice, Judge Whyte was 
elevated to the Bench, to supply the vacancy occasionedL by 
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the death of Judge Overton. Mr. Whyte was first appointed 
to this office by Gov. McMinn, on 23d May» 1816» the place 
having been first tendered to Judge Haywood, who declined 
its acceptance at that time. The Journal of the Senate for 
the followingxyear, presents the following record: 

**Both hovaes then proceeded to ballot for a Jadge of the Supreme Court, in 
the room of John Overton, E^., resigned. Robert Whyte and Enoch Pamna, 
Esquires, in nomination. On counting the votes, it was ascertained that Robt. 
Whyte, Esq., h#d a majority of the TOtes." Sen. & Hou. Joar., p. 63. 

This c^cehe held until 1835, when he resigned. 

It is said that during the session of the Legislature, he care- 
fully avoided the intercourse of the members, least be might 
be considered by them electioneering for their votes; and that 
upon being asked why he was not mixing with the members, 
likei his opponent, with a friendly intimation that if he did not, 
he would be defeated, he mildly answered, ^that the judicial 
ermine should seek the judge, rather than be sought for by the 
judge." The elevation of Judge Whyte caused Judge Hay- 
wood, who had great confidence in his learning and ability, to 
change his purpose of declining a seat on the Bench, and he 
was elected on the same day, without opposition. But he had 
not been long on the Bench, before a question which had for 
some time been discussed by the members of* the bar, found its 
way into the Supreme Court, dividing and perplexing for a 
time the members of the Court. This was the question in 
reference to the construction of the Statute of Limitations 
of 1797, ch. 28. The difficulties of this question are thus sta- 
ted by Judge Whyte, in Peck's R., p. 245: 

^^It is stated byvery respectable members of the bar, that from the passage 
of the act of 1797 to 1808, the idea of the connexion of title' was not enter- 
^ned or agitated in the Courts of Tennessee ; while other members of the bar 
equally respectable for their learnings state it as their understanding, that quite 
the contrary opinion was entertained; and that, fVom 1797 down to 1808, a re^ 
nlar, connected chain of title from a grant must be shown by a defendant, m 
order to make the statute of limitations available for his defence: and that, al- 
though decisions have been made, they have never been a^jquiesced in by the 
bar, and that the question is not settlea.'' 

J^udge Whyte warmly sustained the position, that a regular 
chain of title from the grant, was necessary, and his opinion 
was sustained by a majority of the Court in 1821, in the case 
of Harrris & Holmes v. Bledsoe's Lessee, against Judge Hay- 
wood. "This decision," says Judge Haywood, **was received 
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With great and general diiwatiafaction by the bar, and. was 
against the opinion of the* people and the Legislature.'' The 
popular voioe, which sooner or later, right <Hr wrong, finds its 
way to the bench, snstamed by the masterly pen rf Judge 
Haywood, finally triumphed, and established the doctrine, that 
seven years possession, without a chain of title, but merely 
with color of title, was a bar to an action of ejectment against 
the possessor. The degree of popular feeling in reference to 
this subject, is exhibited in the preamble of the act of 1819, 
repealing the act of 1707. 

"Whoreai many ditputar have arisen,'* myt thisDreamble, ••!■ to the proper 
eonetraction of the sUtnteaof limitation, and the time aeeme fast approMhmff 
Irhen the titlea to land wUl become ao perplexed, that no man will know from 
whom to take or bay lands, for temedy whereof, SlcJ* 

Finally the law was settled, in the ca^e of Barton v. Shall, 
Peck's R. 215, by an elaborate opinion by Judge Haywood, 
acquiesced in by Peck, J., against Whyte and Brown, Judges. 
Judge Brown said, "ihat it wds well faiown to the profession, 
that he had contended for connexion of title, and that he had 
combatted the opinions of Judge Haywood. He declined 
giving an opinion theui and resigned before the next Court 

But although the act of 1819, and Judge Haywood's opin- 
ion, sustained by the Court, cut ofi* at one l>Iow the favorite 
doctrine of Judge Whyte, his opinion, in Harris ^ Holmes v. 
Bledsoe f remains, as a model of legal analysis and argumenta- 
tive reasoning, which might have done honor to the most dis- 
tinguished jurists; and which but few lawyers can now read, 
when the voice of reason is no longer drowned in the clamor 
of the multitude, without admiring the Roman firmness with 
which Judge Whyte adhered to law and justice, in opposition 
to the bar, the Legislature and the people. Judge Haywopd 
is said, in his latter days, to have doubted the propriety and 
correctness of his former opinion. This is the only instance, 
periiaps, in which Judge Whyte was called upon by his sense 
of duty to his country and its laws, to stem the tide of popu- 
lar feeling; yet there are several instances in which he dis- 
sented from the opinicms of his brother Judges, which he 
never failed to do with the utmost respect and deference; and 
we might quote the language of Judge Haywood, when dis- 
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senting from the opinion of the Supreme Court of Virginia, 
as in some degree applicable to Judge Whyte, on such occa- 
sions: '^I see in that State the most illustrious characters; th^ 
ornaments of mankind; much to imitate and much to praise; 
but so far as they contradict the opinions now given, I must 
say, **Ciaio amicus ei Plato amicus sed major amicus est Veritas.*' 

As a public servant, he was bold, independent and fearless; 
seldom yielding to a rash innovation upon the principles of 
that great system of common law, which he had early learn- 
ed to consider as *ihe perfection of reason;** and then only 
when the progress of society and change of government, ac- 
tually required it. 

Judge Whyte was an accurate scholar, retaining to the last 
his taste for the classics; and it was not the least of the sources 
of his pride in his age, that he was an early and unwavering 
friend to the University of Nashville^ from its infancy, as 
Cumberland College; and &at he was the first man who pro* 
jected, and obtained subscriptions to establish, the present 
Female Academy of Nashville. Judge Whyte was an hon* 
est and upright magistrate and citizen — and what is remarka- 
ble, never exercised the elective franchise but once in Ten- 
nessee, and then only when his kinsman, CoL Ward, was a 
candidate for Grovemor. His great aim in all he did, was to 
deal justly. Beyond his profession, he knew no ambition; 
he was content with the honors which that profes^on confer^ 
red, and he was content to discharge its duties. Of him it 
could not be said, as it was said of a Roman lawyer, 

**Agricolam laudat juris legum que peritui. 
Sub galli cantum consultor ubi ostia pulsat;'' 

for he felt on all occasions, that his profession was superior 
to any other calling. 

When looking back upon his well-spent life, and surveying 
the system of Jurisprudence which he had in a great degree 
contributed to build up, he might well have exclaimed, 

**£zegi monumentum ere perenniui, 
Regalaque situ pyramidnm altiuf.'' 

At a meeting of the bar of the Criminal Court of this City, 
Jno. M. Lea, Esq., presented the following resolutions, which 
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were adopted, and ordered to be enteir^d on the recbrds of 
the Court: 

il««oloM2« That we deeply eympathixe with the numerous friends and kin- 
dred of the late Judge Wh/te, m the loss sastained hy the death of one so ami- 
able and excellent in all the relations of life. 

Resohed^ That as members of the legal profession, which was adorned bv 
the talents, learning, and integrity of the deceased, we lament his death with 
feelings and sentiments appropriately due to one who labored so spccessfolly 
to baild up and sosuin the system oi Tennessee Jorispmdence. 

Reiohed, That as a mark of respect, we wear for thirty days the nsnal badge 
of moaming. 

On motion of Thomas H. Fletcher Esq., the Resolutions were entered on the 
minntes, and oopies famished for pnblicalioil in the papers of the city. 

The Court then adjourned. 
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The profession in the South- West can now be supplied with 
all the old standard works, by Messrs. Berrt & Tankehill, in 
this City and in Memphis, on terms which will make it un- 
necessary for the bar to send North, for the future. 

All the late works of Wheeler, who has recently made 
some valuable additions to the literature of the profession, 
including two valuable collections of all the American lead- 
ing cases — ^making two volumes of Chancery law, three of 
Criminal cases; all of Judge Story's valuable and incompara- 
ble works; and the recent works of Angell, and Angell & 
Ames, and the compilations of Mr. Kinne, are on their 
shelves. A few rare and valuable works, dd editions, in the 
heavy, black-letter style, which betokens a venerable antiqui- 
ty, are for the first tiipe offered for sale here— ^uch as the 
Modern Reports, embracing all the leading cases, from Charles 
n. to the 4th year of Ann, and the Parliamentary Debates from 
1770 to 1784, in 10 vols.; East's. Pleas of the Crown, and 
Hawkins' P.C; — ^works, which are invaluable to the criminal 
advocate. Tl^e five ponderous volumes of Hargrave's State 
Trials, embrace some of the most interesting trials in the 
history of English Jurisprudence; such as the trial of Mary, 
Queen of Scotts, of Charles I, and of the Regicides 12 years 
after; of Howard, and Hampden, and Sir Walter Raleigh. — 
This work is in 5 vols., printed in 1770. 
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TBB TRIAL BY JUKT — THB UflB OF DEADLY WBAPOHS — THB 8H00T- 

IH o CASES— Joyce's case— ^m'clain's case. 

The Constitation of ..the United States, (and of the State of 
Tennessee also), provides that 'the trial of all crimes exisept 
in cases of impeachment, shall be by jury;'' and the bill of 
rights of this State declares, that ''no freeman shall be put to 
answer any criminal charge, but by presentment, indictment 
or impeachment** No person can therefore, be put upon his 
trial in the courts of Tennessee, except upon the presentment, 
or indictment of a grand jury. When such indictment or pre- 
sentment has been mlEide, the accused can then be arraigned, 
and put upon his trial before twelve citizens, duly quidified 
to serve on juries, and sworn to try the issues of fact submit- 
ted to them. This right is peculiar to the United States, and 
to the mother country, from which we^inherited it; and it has 
been the theme of the orator, on many occasions, as well in 
England as in America. "And it seemeth to me,** says Lord 
Coke, ''that the law in this case delighteth herself in the num- 
ber of twelve; for there must not only be l2 jurors, for the tri- 
al of matters of fact, but 12 judges in ancient time, for trial 
of matters of law. He that wageth his law, must have 11 
odiers with him, which think he says true. And that num- 
ber of 12 is much respected in holy writ, as 12. apostles, 12 
stones, 12 tribes, &c. And by the law every juror who is re- 

VOL. U ^NO. IX. 1 
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turned for the trial of any itsae, or case, ought to have three 
properties, 1. He ought to be dwelling most near to the place, 
where the question is moved, 2. He ought to be most sufficient 
for understating, and competency of estate, 3. He ought to 
be least suspicious, that is, to be indifferent, as he stands un- 
sworn, and then he is accounted in law, liber et legalU homor 
And indeed all our lawbook are full of adjudications upon 
the qualifications, and competency of jurors: and much learn- 
ing and research have been exhibited in the discussion of the 
questions arising out of this most fruitful theme of the right of 
jury trials. And then come the thousand and one vexed ques- 
tions in relation to general and special verdicts, the miscon-^ 
duct of jurors; the verdict against evidence; and the verdict 
against lawt not to mention those against both law and evi- 
dence; and verdicts obtained by fraud, nustake ot surprise; 
by all of which wd learn at least, that jurors ate mere men at 
last, liable td aU the errors, and biased by all the prejudices 
of the community. The trial by jury is justly considered the 
palladium of our civil liberty; our protection against the en- 
croachments of power, as well as the rigor and severity of a 
partial and corrupt judiciary: yet great as that protection is, 
and invaluable as that right ought to be esteemed by every 
citizen, it is not less liable to corruption, than other 
human institutions. To a considerable extent the ver- 
dicts of juries depend upon the public opinion of the com- 
munity; and in a given set of cases, are the reflection of 
the tone and feelings of the society, in which they are ren- 
dered. In every society, or community, there is always, or 
nearly always, a pervading spirit, a sort of public sentiment, 
more or less elevated, according to the intelligence, morality, 
and virtue, or the ignorance, vice, and corruption by which 
such community may be distinguished. When gaming and. 
dissipation are honorable and fashionable in society, juries 
will be found loth to inflict punishments, upon their peers, for 
offences, of which they theaaselves, or their friends are daily 
guilty. When a general sentiment* of the community ap- 
plauds and encourages a resort to the trial by combat, in a duel 
according to the code of honor, but few men are found, wil- 
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iing to stem the tide of popular opinion by refusing a cfaallenge» 
and fewer still, are found willing as jurors to inflict upon such 
as may b» found oflTending the laws, by yielding to the law of 
honor, the penalty of their crimes. But when public senti- 
ment changes, as sometimes it does, you will see perhaps in 
the same cbmftiunity, the same citizens, stepping forward to 
vindieate the laws, who had formerly done so reluctantly, or 
not at all. Such mutations of public sentiment have been 
witnessed in Tennessee; and more recently in another impor- 
tant particular. A few years ago, it became the fashion of 
the day for young men, (and old too sometimes) to wear bow- 
ie-knives, about their person, as a constant part of their wear- 
ing apparel. The consequence was, that whenever an insult 
was given, or supposed to be given, and high words followed, 
the diq)utants resorted to their knives: and such conflicts 
not unfrequently resulted in the loss of life or limb, to one or 
both of the combatants. For a time it was fashionable, and 
honorable to do so; but public opinion called for a change, and 
oar legislature passed a very rigorous law against the wear- 
ing of the bowie-knife; and inflicting imprisonment in the 
penitentiary on any person who should draw, or ofler to strike 
with such a knife. Public sentiment sustained the law; the 
juries of the country, under the direction of the circuit judg- 
es, boldly and magnanimously vindicated public sentiment by 
inflicting the prescribed punishment upon ofienders; and the 
consequence has been, that the bowie-knife has almost entire- 
ly disappeared from our State. 

But upon the ruins of this species of weapon, another, not 
less dangerous to the peace of the community, has become 
the order of th^ day, and the fashion of the times,* and the 
code of false honor, have made it but too common, in our com- 
munity for good and worthy citizens, who esteem themselves, 
and are esteemed honorable men, to wear about their persons, 
DerangerSf and polt's revolvers; for the purpose of resorting 
to them, to reseat insults, or fancied grievances; not in the 
way of honorable, and chivalrous duelling, where each com- 
batant is placed on an equal footing, and which to say th(* 
worst of hi is not without its tinge of honor, and fair dealing; 
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— fiat in the way of street-fightSy and pablic broil8» where 
each party fires at random into the midst of a crowd of Us 
fellow-citizens, with the hope that he may hit the one who 
wronged him. This seems, now to be somewhat the spirit and 
tone of pablic sentiment. Time after time have pistols been 
resorted to in sadden broils, and affrays, in our streets, and in 
other pablic places, in Tennessee, daring the last few years; 
some times resulting in death, but most oiEten in some severe 
wounds, inflicted upon the person of one or both of the par- 
ties, or upon some innocent by-stander. Some of these cases 
are brought before the courts, while not a few are hushed up, 
and allowed to pass by unnoticed by our courts; as evil and 
corrupt examples to a rising generation, who will but too 
readily adopt, and act upon the silent acquiescence, if not the 
approval of public opifllion, as to the immorality and dishonor 
of such outrages upon the public peace. 

That such things are tolerated in Tennessee, is not because 
the penal code does not amply and fully provide for the .pun- 
ishment of such offences. It provides for the punishment of 
an assult and battery with the intent to commit murder in the 
first degree, by from 5 ta 21 years imprisonment in the peni- 
tentiary: while it inflicts from two to ten years impris- 
onment upon persons, who may be guilty of malicious dioot* 
ing^ or stabbing. Where then does the evil lie? Is it in our 
courts of Justice? In our judges or our juries? Or is it in 
that false tone of public sentiment, which tolerates, and often 
applauds such outrages upon the public peace? And is there 
no remedy by which the evil can be arrested? Shall our com* 
munity grow up in the belief that each man is to be the arbi- 
ter of his own wrongs? Or to revenge his own insults, by 
shooting the aggressor down in the streets? Shall they be 
told not in words, but by the examples which they see around 
them — that when they are wronged in purse, w property, that 
•thereupon they are to arm themselves, and seek out the wrong- 
doer, and shoot him down in the streets? Or when insulting 
gestures, or provoking and indecorous language is addressed 
to me; or if I am insulted by a trivial assault, shall it be said, 
that in Tennessee, I would be justified in shooting the assail- 
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ant down, like a dog? Such certainly is not the wTitten law 
of the land; but have we not seen our juries time after time, 
proclaim such a law to the community, by acquitting persons 
who had been arraigned and tried for olfences, committed 
under such circumstances? Law in theory, and law in prac- 
tice are two very different things. ^Law has been said to be 
the perfection of reason,** but that certainly refers to the theo- 
ry of it: for the real law of the land, as administered in our 
temples of justice, presents a very different face from ^the 
perfection of reason.** For a very strange legal paradox 
would be presented to an uninitiated mind, which should behold 
in our courts the severest penalty of our law, inflicted upon 
one who had merely written a polite billet to a friend who had 
insulted him, inviting him to meet him on the Kentucky line, 
in order to settle the difliculty, by his being thrust into the 
penitentiary for ten years, while he beheld another man, tri- 
umphantly acquitted, who, upon receiving an insult, armed 
himself with a pistol, and pursuing his victim into a crowd, 
shot him down, without giving him warning to prepare for 
the combat? An uninitiated mind, one not embued with ''the 
perfection of reason," would perhaps see but little justice; and 
less reason in such a distinction. 

And if he should see a man imprisoned five months, and 
fined 500 dollars, for merely wearing a bowie-knife in his bo- 
som, he would still be at a greater loss, to account for the ac- 
quittal of a man who had shot another through the ribs, 
with a pistol ball, for grinning in his face. These are legal 
paradoxes, not forming a part of the science of jurisprudence, 
but engafled upon its practice, by the weakness and frailty, 
and passions and prejudices of those who administer the law. 
Jurors, we again say, are but the exponents of public opinion, 
varying as that public opinion changes; now severe; then 
mild, and merciful; and then again punishing a small ofiTen- 
der by heavy penalties, and acquitting a great criminal, for 
an oflTence, for which no penalty would be bad enough: and all 
this in obedience to the varying phases of the tone and spirit 
of the age in which they live. 

The cases of Matlock and Patterson have been reported, 
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not because it is believed that tiie acquittals of the juries in 
each of these cases, ought to be considered as authority in oth- 
er cases. Far from it. No respectable lawyer would hazard his 
reputation, by saying that the verdicts of the juries are sustain- 
ed by the evidence, and by .the charges of the judges; for the 
cases plainly show, that in the special cases, supposed in the 
charges of the judges, and put to the jury, each of the defen- 
dants might, in their opinion, have been found guilty. But 
here let it be understood, that these remarks are not intended 
to convey the idea, that the verdicts of these juries were ob- 
tained by fraud and .corruption. The character of the men, 
who were selected to try these cases, would preclude such an 
idea. They were- intelligent, respectable men: men who 
might be considered friends of law, and order; heads of fam- 
ilies, responsible, and industrious, thriving men, who might be 
looked upon as a tolerable fair teflection of the public opinion. 
If they would not inflict the penalty of the law upon offenders, 
it would be hard to find men more likely to do so; if they 
could yield to popular feeling, or a mistaken notion of false- 
honor, which would tolerate the use of a pistol, in a crowd, un- 
der circumstances, not of defence, but of revenge, it would 
be hard to find* men, in the conmiunity, who would not so 
yield. 

In Patterson's case, near 150 men were called; one hun- 
dred and ten of whom had formed an opinion; 24 were per- 
emptorily challenged by the defendant and four by the State. 
Twenty-five or ihirty witnesses were examined; two days 
weire. consumed in the argument of counsel; and an able and 
learned exposition of the law was made by the presiding 
judge, and no one could doubt that, had the facts of this case 
been submitted to any intelligent judge, or impartial la\(^er, 
in the United States, without reference to the parties who 
had been involved in the confiict, they would have declared 
the defendant guilty of nudicious »hoalingf as charged in the 
indictment. 

Similar remarks might be made about the case of the &aU 
v. Madock. And now let us enquire what has been the effect 
of them, and other' cases of a similar character, upon the 
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moral sense of the communityT Lawyers and ju4ge8 pro- 
claim to the people, that law is the perfection of reason, ^and 
that whatever is not according to reason, is not law,"* and the 
people look upon such scenes, and re-echo the exclamation, 
Law is the perfection of reason! 

The policy of our laws is good: our statutes are opposed to 
the use' of deadly weapons in any way, and so rigidly have 
they opposed them, that a mere challenge to fight a duel, is 
punished by confinement in the Penitentiary. 

Nor have our Courts always been the scene of acquittals, 
under the statute against malicious shooting, stabbing, &c. — 
Many persons are now, tod have been confined in the State 
prison, for both these ofiences. 

In a case which occurred at Lewisburg, Marshall County, 
in 1830, a man by the name of Joyce, was sentenced to two 
years confinement under this statute. The circumstances of 
this case were peculiarly hard upon the defendant. He was 
a.poor man, sixty years of age, and was charged with shoot- 
ing his own son, a lad of 16 or 17 years of age. 

Hie evidence showed that the father was intoxicated, and 
that his son had taken a g^n out of the house, without his fa- 
therms permission; and the father had commanded him to come 
back. The boy was at 10 or 15 paces from his father, and 
refused \o return, but continued to tantalize him, by running 
around him. The father at last told him, if he. did not come 
back he would shoot him. He was holding a shot gun in his 
hand at the time, which was loaded.with small bird-aihot. 

When the boy refused to return, the father raised the 
gun, and fired at his son, (who had started off in a run,) and 
hit him, with a single^ shot, in the back of the leg, behind the 
knee, the shot merely br/eaking, but not burying itself in the 
skin. The boy received po damage, and was scarcely conscious 
that he had ,been hit. The father was tried before Hon. Judgie 
DUlahurUy^ and a jury of MarshaM, found guilty of mali- 
cious shooting, by the jury, and sentenced to two years im- 
prisonment in the Penitentiary. The hardship of this case 
was great. The son was disobedient, the father was intoxi- 
eated, and enraged, and at the distance at which he "was, could 
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not have dearedt ordengned to killhis worn by the shot The 
■maUness of the shot, and the distance, precluded the idea. 

Yet onder the act, against malicious shooting, Joyce was 
sentenced to the Penitentiary for two years; and has since 
served out his time. 

Whether by accident, or design, or whether it was the ef- 
fect of personal predilections, the maj<Hrity of the jurors, in 
each of these cases, it is believed, held the same political (pin- 
ions with the defendant Ten of the jurors in Patterson's 
case, were said to be so. But so fastr as the bar and bench 
were concerned no allusion was made to political feelings; 
none it is certian, was felt by them, so as to influence their 
conduct Yet it was, we are sorry to say, whispered behind 
the bar, amongst the by-standers, both before and during the 
trial, that the judges, being opposed in political sentiment to 
the prisoners, would make against them. An intimation of 
(tot which was' a calumny upon the h<morable and upright 
judges, who presided, than whom there are none more rigid^ 
ly just and severe, alike to both friend and foe! We are con* 
vinced that little, or no political bias could have been felt in the 
trial of this cause, so far as the bar and bench w:ere concerned; 
yet we regret to see that such bias, and prejudices have al- 
ready, to some extent, found their way into American Courts 
of Justice. 

As an evidence of which we have but to refer to the report of 
the case of McClain, for murder in the Philadelphia Riots, in 
the North American, from which we make the following ex- 
tract: — 

Criminal Court, Philadelphia, Nov. Term, 1844. 

During the present term of the Criminal Court, in all ca- 
ses growing out of the Kensington and Southwark riots — ^the 
latter particularly — ^where Americans were put on trial, the 
Commonwealth have been in the habit of setting aside, with- 
out aff si gpi"g any cause, every person called into the box who 
wasknown to be a political Native American, or who had been 
known to acquit an American. In the case of McClain, this 
privilege was exercised by the Commonwealth to its fullest 
extent, the Court allowingto the prosecution every latitude in 
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this respect. Yesterday, in the case of Haughey, who though 
an Irishman, is charged with killing an Irishman— «very one 
of the jurors who tried McClain were set aside. Other ju- 
rors mupected of Native Americanism were also sent out of 
the jury box in the same way. David Paul Brown, Esq., coun- 
sel for Haughey, stated to the Court, that the Commonwealth 
were thus virtually allowed more challenges than the de- 
fence, and that the intention of the law, in giving a defendant 
on trial for his life, twenty peremptory challenges, was liter- 
ally defeated. Mr. Brown said that the Commonwealth was 
travelling beyond all decisions — and he asked the Court to 
note the number of jurors set aside inHaughey's case, as he 
intended to bring up the important question in proper shape 
for decision by the Supreme Court. In the case of Vande- 
grift, who was not represented by counsel when the jury to 
try him was empannelled, a juror, Joseph Cart*, of Kensing- 
ton, was permitted to be sworn; whose mind could not possibly 
have been entirely free from prejudice, inasmuch as his grocery 
store at the comers of Second and Phoenix streets was doom- 
ed to destruction by the mob in the May riots, and was sacked 
and gutted, and his stock of goods thrown into the street. — 
North American. 



WILLIAM m'gEHEE V. JOHN LINDSAY. 

By an act of the Legislature of Alabama, three commis- 
sioners were appointed to contract for, and superintend the 
construction of improvements on the Coosa River. They were 
to take an oath for the faithful discharge of their duties; 
were to employ an engineer to survey the river; and to adopt 
the cheapest and most practicable plan of removing the ob- 
structions to the navigation of the river; and were then to 
let out the work to the lowest and best bidder, by letting out 
said work in sections, or otherwise. These commissioners 
were to choose one of their number president, and were to 
receive four dollars per diem for their services; and the presi- 
dent of the Board was authorized to draw upon the Cashier 

2 
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of the State Bank for money, which might become due to 
any person for work done on said river, in pursuance of a 
contract from the board. 

McGrehee, who was the President of the Board, and anoth- 
er commissioner, associated themselves with defendant, Lind^ 
say, and several others, under the name of Wm. McGehee & 
Co., and undertook the whole of the public works on the Coo- 
sa River, for the sum of $54,630. Tliis ccnnpany put in bids 
in various forms, ranging from 940,000 to 960,000. Held, 
that the contract between the plaintiff and the other members 
of the firm of McGehee & Co., was void as against public pol- 
icy, and could not be enforced. 

The conunissioners who participated in the contract, were 
not alone in fault, but those who were associated with them, 
having aided them in the consummation of a fraud upon the 
State, are to be regarded as particeps criminis, and could not 
enforce a contract for their share of money received from the 
State- on such a contract, against the public agents with 
whom they had been associated.* 

Writ of error to the county court of Benton. 

The defendant in error declared against the plaintiff, in as- 
sumpsit for money had and received, paid, laid out and ex- 
pended, as well as for money lent and advanced. The cause 
was tried upon the general issue with leave to give any spe- 
cial matter in evidence that might be pleaded in bar. On the 
trial the defendant excepted to the ruling of the court. From 
the bill of exceptions, it appears that the plaintiff proved by 
a witness that he (plaintiff) had an obligation on the defend- 
ant for the payment of a sum of money, which was delivered 
by plaintiff's wife, by his directions, to one Brasher, who car- 
ried it to the defendant's house; but not finding hii](i at home. 
Brasher handed him the paper shortly afterwards, upon meet- 
ing him in the road. After some conversation, defendant tore 
up the paper, requesting the witness to tell the plaintiff his 
money was ready for him. This occurred in January, 1840. 
Brasher also had an obligation for the payment of money 

Note.— €«e State v. Jefferson Turnpike Company^ 1 Humph. R. 305, where 
the Supreme Court of Tenneiaee have decided a eimilar ease. 
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made by the defendant; but neither that or the one held by the 
plaintiff was read to or by the witness. The plaintiff, Brash- 
er abd Henry Loony^ were commissioners elected by the leg- 
islature to contract for the improvement of the navigation of 
t&e Coosa river, under the acts of the 10th Pecember 1837, 
and the Ist February 1880. 

The plaintiff introduced another witness, who stated that 
on the 4th of July 1830, the commissioners, pursuant to previ- 
ous notice, let the contract for the improvement of the navi- 
gation of the Coosa. The plaintiff was chairman of the 
Board, and the defendant, together with Wm. H. Moore, Wm. 
Hogan, Beiyamin F.Powiell and Jacob T. Bradford, composed 
a company who bid off the contract at 954,650. Witness and 
Hogan wrote and put in the bids for the company, which 
ranged from 940,000 to near 960,000; witness' bid being #50, 
000, was forfeited, and the work undertaken at the price 
stated above, which waa the next lowest responsible bid, and 
& bond for its completion executed by Wm. McGehee & Co; — 
Besides the bids of the company there were many others for 
different sections of* the work, and one which proposed to un- 
dertake the entire work, as well as witness recollects, for $55,r 
500. Witness thinks that plaintiff, before the contract was 
made, gave him to understand that he was to be, and must be 
mterested in it. This understanding was derived from the 
plaintiff in various conversations; and witness knows that the 
matter of the plaintiff being interested in the contract wajs 
fully discussed by the company. 

A few days after the contract was made, the members of 
the company met at the defendant's house, and entered into 
articles of agreementj^ defining their name, style, &c. In the 
company there were eight shares, of which the defendant rep- 
resented three, Powell two» John Loony one, Bradford one, and 
Moore one; of the three shares represented by the defendant, 
the plaintiff was to have one and Brasher another. Brasher 
did not attend the meeting at defendant's house, but the plain- 
tiff was present, and understood and agreed to the arrange- 
ment of the shares, and was to have an equal share of all the 
profits.. The defendant was the treasurer of the company, 
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and %vhi)e acting in that character he received a check from 
the plaintiff, as chairman of the commissioners, on which he 
recei%-ed and retained the money for the prosecution of the 
work. 

• In January 1840, the witness imderstood from Powell, the 
then Treasurer, that he had on each of the shares ready to 
be paid over the sum of one thousand dollars, besides enough 
money to continue the work until another check could be ob- 
tained. Witness received one thousand dollars, which he im- 
mediately paid over to Bradford, but did not see any other 
member of the company receive money from the Treasurer; 
nor did he ever hear plaintiff make any claim on the defend- 
ant, or know of his having any except such as was founded 
on the transaction above stated. 

On this evidence the court charged the jury, that if after 
the contract was made, the defendant or company let the 
plaintiff have a share therein, and money was received either 
by the defendant or the company, the plaintiff might maintain 
his action to recover the amount so received for him, against 
the persons who had it. Further^ that if there was a part- 
nership between the plaintiff and defendant, and no settle- 
ment of their accounts had taken place, the former was not 
entitled to recover. The defendant then prayed the court to 
charge the jury as follows: 

1. If they believed all the evidence adduced to be true, they 
must find for the defendant. 

2. If they believed that the plaintiff had shown no claim 
on defendant, except such as is founded on some agreement 
and understanding, had and entered into by the plaintiff as a 
commissioner appointed by the legislature, they must find for 
the defendant. 

Both of which charges were refhsed; the jury returned a 
verdict for the plaintiff for the sum of one thousand dallars, 
and a judgment was rendered accordingly. 

S. P. Rice, for the plaintiff in error. The proof very clear- 
ly shows that the plaintiff below was interested with the de- 
fendant and others, in the contract which was made for the 
improvement of the navigation of the Coosa. The agency 
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which he had as one of the commissioners of the State iu 
making the contract, utterly disqualified him from undertaking 
its performance himself, or from being concerned either direct- 
ly or indirectly with others. 9 Porter's Rep. 40, 68; 1 Ala. 
Bep. 34, 562; 4 Yeates' Rep. 84; 1 Caine's Itep. 104; 5 Mass. 
R. 385, 541; 4 Id. 370; 1 1 Wheat R. 268; 8 Johns. R. 444, 6 Id. 
194. The duties of the plaintifi* as a commissioner did not 
cease when the contract was made, but he was to supervise 
the completion. Both the first and second charges should have 
been given. See 5 Mass. Rep. 541, and Pamphlet acts of 
Leg. of 1837, p. 13, acts of 1888, p. 62. 

W. B. Martin, for the defendant The facts do not show 
that the plaintifi* participated in a contract, which as to him 
was against policy, and which his relation to the public forbid 
him from entering into; and there is consequently no error, 
either in the charges given to the jury or in those refused. 2 
A. K. Marsh. Rep., 542; 7 Taunt Rep. 246; 1 1 Sergt & R. Rep. 
164; 13 Seigt & R Rep. 29;4 Mass. Rep. 370; 8 Id. 385; 2 Bing. 
Rep. 242; Chit on Con. 216-7. 3 Term. Rep. 418; 1 Monr. 

CoLUBR, C. J. — ^By the act of the 19th of December, 1837^ 
it was provided that a board of commissioners to consist of 
three persons should be elected, to be designated the board of 
Coosa river commissioners; who should before entering upon 
the discharge of their duties, take and subscribe an oath, faith- 
fully to discharge the duties of their office to the best of their 
skill and ability. The board were authorised to choose one 
of their number President, &c., to appoint agents, &c. with 
such compensation as they might consider just and reasona- 
ble; and for their services the commissioners were to receive 
the sum of four dollars per day. They were also vested with 
power to cause a survey to be made by an engineer, &c., of 
the Coosa, and an estimate of the probable cost of the re- 
moval of the impediments, which obstruct its navigation for 
flat or keel boats descending at a low stage of water, from 
the head of the ten islands to the foot of the falls at the town 
of Wetumpka. Further^ they were authorised to adopt the 
cheapest and most practicable plan of removing obstructions 
between the points mentioned, by letting the same to contract 
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in divisions or sections to the lowest responsible bidder, after 
having given thirty days' notice in the papers of Mobile, &c. 
This statute appropriated the som of thirty thousand dollars 
for the purpose of carrying into effect the object of its en- 
actment The subsequent act of the 1st of February, 1839, 
appropriated the further sum of thirty thousand dollars for 
the same purpose; both acts authorise die President of the 
Board to draw checks on the Cashier of the Bank of the State, 
in favor of any person to whom money may be due for work 
done, or service rendered under a contract with the Board; 

The question in the case is, can the President of the Board 
of Commissioners elected by the legislature, and acting un- 
der the authority of the statutes cited, associate himself with 
others and make a contract with the board for the completion 
of the work, which they were authorised to let out and super- 
vise? It may be laid down generally that agents cannot ^t 
the same time take upon themselves incompatible duties and- 
characters; or become actors in a trapsaction in which they 
have an adverse interest or employnient. Stoiy's Ag. 11, 
31-2. This rule is founded upon the plain and obvious con-^ 
sideration, that the principal bargains for the disinterested 
skill, diligence, and zeal of the agent .for his exclusive bene- 
fit, in the business about which he is employed. ^It is a con- 
fidence,'* says Mr. Justice Story, ^necessarfly reposjed in the 
agent, that he will act^ with a sole regard to the interest of 
his principal as far as he lawfully may." Fiirther, '^it may 
be said with reference to Christiw morals, that no md.ncan 
faithfully serve two mastejrs, whose interests are in conflict 
K then, the seller were permitted as the agent of another,vto 
become the purchaser, his duty to his prinpipal and his own 
interest would stand in direct opposition to each other; and 
thus a temptation, perhaps in many cases, tod strong for re« 
sistance by men of flexible morals, or hacknied in the com- 
mon devices of worldly business, would be held out, which 
would betray them into gross misconduct, and even crime,. It 
is to interpose a preventive check against such temptations, 
and seductions, th^t a positive prohibition has be^n foimd to 
be the soundest policy, encouraged by the purest Christiam- 
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ty." I^tor/s Ag. 199-809. So tmyielding is the rale of law 
upon this pointy that the inquiry is never permitted, whether 
the agent who has placed himself in an antagonistic position 
has derived a profit from the bargain: whether he has or not, 
it is equally without obligation to bind his principal. And 
whether he be a sole agent, or united with others, is alike un- 
important Id. 201-2. 

It is insisted that the plaintiff is not entitled to recover, be- 
cause the agreement between l^imself and the company, for 
an interest in the contract ma^de by the latter with the com- 
missioners to remove obstructions to the navigation of the 
Coosa, was against public policy. There can be no question 
at the present day, that a contract opposed to the policy of 
the State is void, and will not be enforced by a court of jus- 
tice. Ghitty oh Con. 519, 4 Am. ed. and cases there cited; 
Carnngtoii vs. Caller, 2 Stewt Rep. 175, and cases there ci- 
ted, in my opinion^ commencing at page 190; Mitchell vs. 
Reynolds, 1 P. Wms. Rep. 181; Hunt vs. Knickerbocker, 6 
Johns. Rep. 327; Wheeler vs. Russell, 17 Mass. Rep. 258; Pat- 
ton vs. Nicholson, 4 Wheat. Rep. 204; Smith vs. Statsbury, 2 
Burt. Rep. 824; Sanches vs. Davenport, 6 Mass. Rep. 26 J; 
Denny vs. Lincoln. 5 Id. 386; Swayze vs. Hull, 3 Halls. Rep. 
55. In Mitehell vs. Smith, 1 Binn. Rep. 118, it was held that 
where a statute inflicts a penalty, a prohibition is implied, and 
a contract relating to the offence is void, although it is not ex- 
pressly so declared by the act Seidenbender vs. Charles, 4 
Sergt &R. Rep. 159; Wilson vs* Spencer, 1 Rand. Rep. 76. — 
It is not necessajty that a statute should impose a penalty for 
doing or omitting to do something, in order to make a contract 
void which is opposed to its operations; its policy may be vio- 
lated though it may contain no prohibitory terms, or be silent 
as to the consequence of a violation. Sharp et al. vs. Teese^ 

4 Hals. Rep. 352; Tuxberry vs. Miller, 19 Johns. Rep. 311; 
Myers vs. The State, 1 Conn. Rep^ 592. In Gulick vs. Baily, 

5 Hals. Rep. 87, it was decided, that forbearing to offer pro- 
posals to the Post Master General for carrying the msdl on a 
certain route, was not a suflSicient consideration to sustain a 
promise to pay money. That the policy of the act of Con- 
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gresfl requiring the Poet Master General to invite proposals, 
by pablic advertisement, is"^ enlarge the number of offerer 
to increase the competition among personsdisposed to cc^itract, 
and thereby not only to seenre to the United States iaithfol 
and capable carriers^ bat to proems the performance of this 
important public service in the best manner, and upon fair, 
jost and reasonable terms.^ So where it was agreed be- 
tweeik plaintiff and defendant, that the latter "^ihonld bid off 
the job** of making a road which ''was set up at auction,'' and 
divide it with the former, in an action by the plaintiff to re- 
cover the value of his interest, it was determined, that the 
contract was nudtm paehan^ and a fraud on the vendor. Wil- 
bur vs. How, 8 Johns. Rep. 444. The common law goes even 
beyond this, and is so solicitous to maintain its purity and dig- 
nity, that it declares invalid any contract which violates the 
precepts of religion, morality, or the ndes of public decency. 
Gibson vs. Dickie, 8 M. & S. Rep. 468; Binnington vs. Wal- 
lace, 4 B. & Aid. Rep. 650; Chitty on Con. 4 Am. ed. 518-^- 
5-6-7-8. And an illegal contract cannot be enforced, al- 
though both parties stand in pari ddicUK Boby vs. West, et 
al. 4 N. Hamp. Rep. 885; Springfield Bank vs. Merrick, 14 
Mass. Rep, 822, and cases cited above. 

The true test by which it is ascertained whether a demand 
connected with an illegal transaction, is capable of being en- 
forced at law, it is said, is, whether the {rfaintiff requires the 
aid of the illegal transaction, to establish his case. Swan 
vs. Scott, 1 1 Sergt. & R. Rep. 155; Simpson vs. Bloss, 7 Taunt. 
Rep. 246. In Armstrong vs. Toler, 11 Wheat. Rep. 258, the 
court say, where a contract grows immediately out of, and 
is connected with an illegal or immoral act, a court of justice 
will not lend its aid to enforce it. So if it be connected with 
the illegal consideration but in part, yet if it grow immediate- 
ly out of it, though it be in fact a new contract, it is tainted 
with it 

So strongly disinclined is the law to countenance contracts 
opposed to sound policy and good morals, that it has be)en re- 
peatedly held, that no action will lie at the suit of one par- 
ticepn criminis against another, to recover a share of the mon- 
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e> received on sach a contract Belding vs. Pitkin, 2 Caine's 
Rep. 147, and cases cited *in note (a;) Boyd vs. Barclay, 1 Abu 
Rep. 34. 

We have thus carefully stated .the principles and cited a;u« 
thorities applicable to the qnestion we are considering, not be- 
cause it was necessary to a decision of the case in hand, but 
merely to show that the law looks with detestation upon 
transactions founded ik immorality^ and to remove to some 
extent 'the yulgar prejudice against a science, which takes 
its origin from the purest foundation of truth. 

Assuming that the witnesses whose testimony is recited 
in the record' are worthy of credit; and making all inferences 
favorable to the plaintiff that a jury could make, it is 
difficult to conceive of a contract more palpably violative of 
public policy than that which the court is called on td enforce. 
The plaintiff, together with two others, is deputed by the State 
to perform a public trust, and to that end is authorised to en- 
ter into a contract to have certain work done at the lowest 
price — ^himself and associates are to supervise the work, and 
to pay for it, by checking upon the public funds, which were 
made subject to his order. He enters upon the discharge of 
the trust, lets out the work; but himself and one of hi^ asso^ 
ciates are interested in the contract to the extent of one eighth 
each. Here is a striking departure from the line of duty; he 
had stipulated with the State and pledged himself to exercise 
his ^disinterested skill, diligence and zeal" for its ^'exclusive 
benefit in the business." His interest became adverse to that 
of the State whenever he assumed the two fold characteir of 
contracting and being contracted with. H^ was required by. 
the Statutes under which he acted, to have the work well done^ 
and on the best terms; yet he was interested in having it done 
in such manner, as was least expensive to the company with 
which he had associated, and most expensive to the Stata-^ 
His participation in the contract without the assent of the 
State was a fraud, no doubt detrimental to its interests. The 
case itself shows that so long as cupidity is an attribute of 
our nature, the State must be a sufferer in transactions with 
its citizens; unless the sentiment shall become universal, that 
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good morals and justice require the same measure of integrity 
in public, as in priA'ute dealings. The truth of this remark is 
shown in the present case by the association which was form- 
ed, and their modus operandi. Look at the manner in w^ch 
the bids were made ranging from 940,000 to near 960,000, 
with the understanding no doubt, that the lowest bids should 
be forfeited, and the highest secured. 

If the plaintiff had been employed by an individual to per- 
form a similar service, he doubtless never would have thought 
of being concerned in the contract; yet in such ease he would 
only have abused the confidence, or disappointed the expecta- 
tions of a single person. But here he was the agent of the 
entire people in their aggregate political capacity. The same 
rules apply to contracts with the public as with individuals, 
and what would be a fraud or immoral in the one case is 
equally so in the other. True, in the former, fraud is looked 
on with more indulgence than in the latter, and the danger of 
detection is less. The principles of ethics may not at all times 
and by all people, be alike understood, yet the basis upon which 
they rest, know '*no variableness, neither shadow of turning." 

It is a misfortune the sentiment should be so generally acted 
on, that it is allowable for all who will, to make the most they 
can of the State, either by overreaching its officers in a con- 
tract, or if more advantageous, tempting them to fraud and 
dishonesty — that a debt due the State is the last that should be 
paid — in fact that it is permissible to avoid it altogether. — 
This feeling is unpatriotic, destructive of virtuous principles, 
and calculated to bring discredit upon the country. 

In the present case, the commissioners who participated in 
the contract are not alone in fault; but the other members of 
the company are censurable for having associated with them; 
and if the State has been prejudiced by the connection, it may 
be«f there is no legal, that a moral obligation at least, rests 
upon each of them to repair the injury. But we have seen 
that the contract between the plaintiff and the company was 
against policy, whether the public interest suffered or not; and 
consequently cannot be enforced. The view taken by the 
county court is adverse to that we have expressed. 

The judgment is therefore reversed, and the cause remanded. 
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Criminal Court of Davidson County, Tenn., Oct. Term, 1844. 

STATE OF TtofmSBEK VS. GIDEON C. MATLOCK. 

Indictment for Murder. 

1. In order to make out a caso of justifiable homiciile in sclf-defoncc, tho 
defendant must prove that tlie homicide was committed in defence of life, or 
to prevent the infliction of great bodily harm on defendant. 

9. If A threatens to force B to take a box of pills, and proceeds to carry out 
his threat, by using force, or deadly weapons, in order to compel B to swallow 
the pills,' and B immediately kills A with a deadly weapon, this would be ex- 
cusable homicide. 

The defendant was indicted for the murder of Jesse A. 
Bryan, in July, 1843. The facts, as proven on the trial, are — 
That Matlock and Bryan were strangers to each other, the 
former living in Carthage, and the latter in Glarksville, Ten* 
nessee. M. came to Nashville and put up at the City Hotel, 
where. B. had also stopped. In a short time M. moved to the 
Nashville Inn, and as may be inferred from the eircumstan- 
ces, in consequence of B. being at the City Hotel.^ Durinjg 
the day on which the killing took place, B. called three or four 
times at the bar of the Nashville Inn, and expressed a desire 
to see M., but he was not in his room. B. had seen a publi- 
cation made in the Nashville Union by M., in reference to 
Gov. Jones, to which, as a friend of Gov. J., Mr. B. took ex- 
ceptions. He expressed his indignation to another friend, and 
intimated an intention to see M. and denounce his publication, 
in a public company, as false and slanderous. He was ad- 
vised not to do so — ^he then procured a box of pills, and ex- 
pressed his determination to*make M. take them; — as B. said 
to some, in order to work the Polk juice out of him; or as he 
said to others, to work the d — d lies out of him; or to another, 
to work M. out of town. These threats were made to many 
persons, and the pill-box and pilJs were frequently exhibited. 
Late in the evening M. was informed, at the Nashville Inm 
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that B. had called several times, and inquired for him. Im- 
mediately after supper, M. paid off his bill, directed the bar- 
keeper to send his baggage to the Post-office, where he would 
take the stage, and he immediately went to the Post-office. — 
In a few minutes, he returned, and asked for his pocket-book, 
which he had deposited with the* Inn-keeper, and had left 
when he went to the Post-office. Whilst M . was standing and 
receiving his pocket-book, B. stepped up and again asked for 
M. He was informed that M. was present, when he invited 
him into an adjoining room. After they had been in the room 
a short time, B. was heard to denounce M. as a d — d liar, 
and was seen instantly to knock up his (M.'s) hat with his 
hand. M. remarked that he wished to have no difficulty, 
and turned to leave the room, keeping his side towards B., and 
having his eye, as he moved off, fixed on B. B. followed M. 
with a quick step, and when they were in a few paces of each 
other, |M. drew and fired his pistol, and returned into the 
public bar room, followed by B. with his -pistol drawn, which 
was discharged without effect. The pistol of B. \^as not seen 
by any witness until after M. fired. The pill-box and pills 
were found in the room on the next morning. B. was shot 
just below the heart, and died in about one hour. 

The prosecution was conducted by Attorney General Al- 
len, assisted by Messrs. Reid and Lea. 

The defence was conducted by Messrs. Nicholson, Guild, 
Mosely, and McDonald. 

The Jury was charged in a clear and satisfactory manner^ 
by the Hon. Thomas Maney. He defined with great clear- 
ness, the distinctions betwixt the different grades of homicide*, 
and the general principles which govern, in making out a 
case of self-defence. In reference to one position taken by 
one of the defendants counsel, (Mr. Nicholson,) in which he 
contended, that if the killing took place to prevent deceased 
from executing the threat, that he would make defendant 
take the pills, and if defendant believed at the time that de- 
ceased was determined to carry out the threat, that under such 
circumstances, the killing would be excusable. His honor 
said, that the general principle was, that to make out a case 
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of justifiable killing, in self-defence, it should appear that it 
took place to prevent the loss of life or the infliction of great 
bodily harm on the party killing, anAthat the danger of such 
injury should be so great, as to show that the party killing was 
under the necessity of so doing, either to avoid losing his own 
life, or to avoid the infliction of great bodily harm. .That if 
B. had avowed his purpose to force defendant to swallow the 
pills, and intended to do so, and was carrying out that purpose 
by the use of bodily force, or deadly weapons, and the de- 
fendant killed him to prevent him from executing his purpose, 
then the killing would be excusable. 

After retiring for about an hour and a half, the Jury return- 
ed a verdict of ^Not guilty," and the defendant was difih 
charged. 
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JUTOBS.— irJlTBAlf eiSEV, W. .B. SSB9B, W. B. TUKLBT. 

PHnilP 8WOU> V. THE STATE. 

An indictment charging, ^that the defendant sold spiritnons liqnon to a 
alaTe, withont said slaye having a permit in writing, from his master, so to do.'* 
Held that this was sufficient, under the act of 1842, ch. 141. 

Swan^ for Sword, contended: 

1. That the indictment did not aver that the slave had not 
permission from his master to purchase the liquor. 

2. It avers that the defendant did sell one quart of spiritu- 
ous liquor, called whiskey, to Reuben, a negro slave, &c., for 
a valuable consideration, without the slave's having permis- 
sion from his master so to do: showing that the slave had no 
permit to sell, but not showing that he had no permit to buy; 
which is insensible. 

8. If exceptions are contained in the enacting clause, the 
charge in the indictment must negative them, in <Mrder that 
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the description of the offence may, in all respects^ correspond 
with the statute. 1 Chitt/s C. L. 284. 

Attorney General^ contra. 

TcmLETy J: This is an indictment against Philip Sword, un- 
der the act of 1843, chap. 141, for retailing spirituous liquor 
to a slave. The bill of indictment charges that he. Philip 
Sword, did vend and sell one qtlart of spirituous hq^or called 
whiskey, to one Reuben, a negro slave, the property of Wm. 
SwaA, without. th)B«aid slave having a permit in writing from 
his said.m^astor ^nd owner so to do. To this bOl of indict- 
ment, defendant pleaded not guilty. He was convicted upon 
his trial, moved in arrest of judgment, which was overruled; 
and thereupon he prosecutes an appeal to this Court: and it is 
now contended that the indictment is bad in charging that the 
slave had no permission to buy, and not that the defendant had 
no permission to sell. This is a legal quibble which we can- 
not sustain. The words of the statute are ^without permis- 
siop from his or her owner, master or mistress, or agent of 
the owner;" the obvious conunon sense meaning of the words 
is that the slave shall have permission; and this he will have 
whether the permission be given to the slave himself or to 
the retailer, and if it be true that the negro had no per- 
mission to buy, it is equally true the defendant had no per- 
mission to sell. We thereupon affirm the judgment, overruling 
the motion in arrest of judgment. But in as much as the Cir- 
cuit Judge has neglected, in the judgment below,* to inflict 
the punishment prescribed by the statute, in not imprisoning 
the defendant, we correct the judgment in that particular, in 
giving such judgment as ought to have been given, and direct 
that in addition to the fine imposed, the defendant be impris- 
oned one week. 
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HEXRT HELM V. GIDfiON * BOD6SB0. 

The iatoanee of a writ or process on the sabbath daj^ may be taken adran- 
tage of, by plea in abatement. An averment in a plea of abatement, ^that the 
process issued upon the loth Dectihke aabbatht ae appears by endorsement 
thereon,*' is a sufficient arerment that it in fiict issued on that day. 

Pleas in abatement are not to be enconraged, but the grantinijr or cefnsal of 
amendments to such pleat, ie a matter for the discrt^iion of the Cir^"«t Judges. 

Peckj for Helm. 

R. /. McKinnejfj for Rodgers. 

Reese, J: In this case three questions are made: Is the issu- 
ance of process in a civil suit upon the sabbath day, mifttter 
in abatement of the writ or summons? We think it is by the 
effect andperviewof the acts of 1794, ch. 1, sec. 9; -.1797, oh. 
8, sec. 6; and 1831, ch. 1, 2, 3; and probably independently of 
the provisions of those statutes. 2d, Is the averment that 
the process issued upon the 15th December, the sabbath, as 
appears by the endorsement thereon^ a sufficient averment that 
it in fact issued on the 15th7 We think it is. It avers both 
that it issued on that day, and that such fact appears by the 
legal and necessary endorsement upon the writ* 3d, Is the 
amendment of a plea in abatement by leave of the Circuit 
Court, in a matter of form, sucli an error as can be assigned 
and relied on in this Court for ^e purpose of reversal? Wo 
think it is not. Certainly; pleas in abatement, being looked 
upon as dilatory &i^ to be discouraged by the Courts. 

This is the general .prjinciple; and therefore, if the amend- 
ment had been reiiisfed,. ample as are the powers of the Cir- 
cuit Court to grant amendments, we should certainly not 
have held such feilisaj to have been erroneous. But the 
amendment was dllowed. It was legally competent for the 
Circuit Judge, ii) the exercise of his discretion, so to have 
done, and it would be a difficult and invidious duty in this 
Court, to speculate on what would have beer their p^vn ac- 
tion in such a case, if sitting m the Circuit Court, and to hold 
it to have been an abuse of the legal discretion of the Judgo. 
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We cannot, therefore, hold this grant of leave to amend, to 
have been an error, for which we ought to reverse the judg- 
ment. The same will be affirmed. 



SAMUBL POLLASD Of. SLFSHA TROMASOV. 

Each head of a family is entiUed to a hone free froip ezeeution ; bnt in a rait 
against a person for aelliog the ezeepted horM, the declaration must aver, that 
the plaintiff was the '^head of a family.*' 

PfcA, for Pollard. 

Jno. A, McKinney, contra. 

Rebsb, J: This is an action for selling the horse of the plain- 
tiff, contrary to the provisions of the act of Assembly. The 
declaration does not allege that plaintiff is the head of & 
family; and the Court charged that the jury could not regard 
any proof they might have heard on that point in the ab- 
sence of any such allegation. This is assigned for error. If 
the allegation be necessary to maintain the action, its omis- 
sion in the declaration cannot be supplied by the proof. If it 
was not necessary, no injury was done by the charge. But 
we think it was necessary. It was incumbent on the plain- 
tiff in such a case, to make it appear in his declaration and 
proof, that his condition and attitude placed him within the 
provisions of the act of Assembly. If he Were not the head 
of a family, the act of Assembly had nothing to do with him. 
Aside from this point, the proof in the bill of exceptions 
shows that plaintiff was not entitled to a verdict. 

Affirm the judgment. 



SOUTH-WESTERN 
LAW JOURNAL AND REPORTER. 

OCTOBER, 1844. 

AbST&AOTS of CA8BB ABOUED AND DBTESHINED IK SuPKEMB CoURT 

OF TENHES8EB9 Aful Tbrm» 18449 at Jackbqn. 
[Takea from the pioof-flheet of 4(h Hamphrey's, by penniasioii of the Re{>orter.] 

Affidavits of Juborb. — On motion for new trial, the affida- 
vits of jurors will not be received for the purpose of showing 
that the jury misunderstood the charge of Court Saundersf 
Lessee v. FdOer, 516. 

Attornbt 6KNERAL.->-The Act of 1833, ch. 43, sec 1. re-» 
quiring Attorneys Greneral to examine the execution docket, 
and take judgment against the Sheriffs, where they have fail- 
ed to make return of executions, authorizes judgment in the 
name of the State for sums due the State, county and com- 
mon schools; but it does not authorize judgment in the name of 
the State, for amounts due individuals. Hand v. The State 475. 

Attohhby. — An attorney is an officer of the Court, and 
when he institutes a suit, the presumption is that he is duly 
authorized to do so; and therefore, a power of attorney not 
authenticated, a letter, or any parol evidence which raises a 
reasonable presumption of the existence of authority, is suf- 
ficient Rogers v. Lessees of Park^ et al. 480. 

Chakcebt Court — ^rrs Jurisdiction. — ^Where there is a sale 
of a slave by bill of sale, with warranty of soufidness of body 

VOL. I. — NO. X. 1 
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or miody a Court of Chancery has no jorkdictioii, onlen the 
warranty be firaudnlent In the absence of fraud, the remedy 
18 by action at law, on the warranty. 

Where the intellect of a slave is warranted soond, and the 
fact of soundness is doubtful, a Court of Chancery has no 
jurisdiction. — ^The question of fact, in such cases, must be sub- 
mitted to a jury. • Belew o. Clarke 506. 

CovEXANT. — ^In the construction 9f covenants. Courts should 
favor that construction which is obviously most just 

Lacy agreed by covenant, to serve Halloway as overseer, 
for a term of time, for the sum of $200. Held that this was 
a dependant covenant, and that Lacy had no right of action 
against Halloway till he had performed the services. JBoI- 
hway V. Lacy^ 468. 

In a covenant on a constable's bond, the breach was, that 
a constable collected money from Davis, and failed to pay it 
over; and the proof was, that he collected it from Davis and 
anothen Held that the breach was sufficiently proved. — 
Michie eU al. v. the. Chv* for the fue, ^. 486. 

Trigg covenanted to deliver to Hally '*his growing crop of 
cotton in good order, put up in Kentucky or India bagging, 
well and sufficiently tied with rope, and said cotton to be well 
handled.** 

Held, that the covenant did not bind Trigg, by absolute en- 
gagement, to deliver cotton free from stain, and of fair qual- 
ity. It bound him to use the utmost care and attention in 
picking, ginning, and baling the cotton, but did not guaranty 
against the inevitable casualties of the season. T^gff v. 
Holly, 493. 

Continuance — CiRCurr Judges. — The granting or refusal of 
a continuance is discretionary in the Circuit Court, and the 
proceeding of the Court will noi be reversed in such cases, 
unless a palpably clear case of injustice is made out. Jar* 
nagin v. Atkinson, 470. 

Descent, established bt reputation. — ^The plaintiffs claim 
as heirs of Benjamin Steadman; they proved that they are 
the heirs of Sarah Steadman; and that Sarah was the daugh- 
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ter of Beiyamin. There is nothing which caftte any doubt 
on the legitimacy of Sarah, nor any proof that Beigamin was 
ever married. Held, that the marriage of Beigamin and the 
heirship of plaintiffs were sufficiently established; Bex\jamin 
having been long dead: and the controversy, not being be- 
tween persons, claiming under conflicting claimes of heirship. 
The cote of Gardner and Mosely v. BrowUf I Huny9. 854, 
approved. Rogers v. Parhf Lessee^ 480. 

BBscBirr^ BEABSAT xvxDBirci! APBHssiSLB 19 • — ^Thc hearsay tes- 
timony of the living members of a family, and the hearsay 
of its deceased members, as to who were their ancestors, and 
as to the periods of their deaths, are entitled to more weight 
than the hearsay A persons not connected with the family. 
Saunders? Lessee v. F\dler» 51d. 

Ehbobser's NoncB. — ^When a party, st and before the time 
of making a note, has a fixed residence and place of busi- 
ness, known to the holder, and which continues at ike time 
the holder became possessed of the note, and the party after- 
wards, and before maturity of the note, changes his domicil, 
but the bidder is in point of fact, ignorant of such change, 
and sends the notice to such former rendence, the notice wUl 
be sufficient; unless proximity of place, frequency of inter- 
communication, or circumstances of note, attending the 
change, are of such a character as to amount to evidence 
that the holder did know of ^ch change, or if ignorant, 
was so because he omitted ordinary cat^ and diligence. Har- 
ris V. Memphis Bank^ 519. 

ExECunovB — ^WHEW voro. — ^Three executions were issued, on 
three judgments, rendered by a justicfe of the peace, on the 
same day on which the judgmeuls Were rendered. The affi- 
davit for the issuance of the execucions, before the expiration 
of three days, stated merely, that ''unless this were done, the 
plaintiff was fearftd he would lose his money;" and the exe- 
cutions were levied on land which was sold, by order of the 
Cioanty Court. Held, that such sale was not void, nor voida- 
ble; and if the defendant allowed the sale to go on, without 
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applying Tor ii NuporHcdeaii, it would be valid SUmley v. Nd- 
mm 4* Dickermmf 484. 

RuuiTY — EviDKNCB. — ^Whcii a faet is charged in the bill and 
dcmird in the oitHwer, to authorize a decree for the complain- 
ant, there must be two witnessesy or one with strong corrobo- 
rntlng oiroumstances, 8U»taining the allegation of the bilL — 
Dut before thiH rule applies, there must be a positive and 
oiroumNtantlal denial of .the facts alleged in the bilL And 
when a defendant has made i^missions, in lus original an- 
s weri he will not be permitted to take them backy in an amend- 
(hI answer. Buiiws v. Jones ci al^ 400. 

The complainant had purchased a slave with a warranty 
of Moun<lnrNN of intellect^ and had himself offered to sell such 
slavo, repreNonting her intellect to be sound. Held, that he 
wan not prechule<l by such declaration from proving her intel- 
leet to be unNoundi yet his declarations after his purchase, 
that she was tiound of mind, were strong evidence of the 
soundness of her intellect. Belrw t\ Clarke 506. 

A decree will not be made in favor of the complainant, 
where the allegations of the bill, which are denied by the 
answer, are supported by the testimony of only one witness, 
without any eorroborating circumstances. Barker n. Barfidd^ 
ftl4. 

Extrusion Enthiss— EirritY Takers. — ^Where a person is 
the owner of a small tract of land, under two hundred acres, 
by entry, grant or deed, he may extend it by entry to 200 
acres. The acts of assembly authorizing such extension en- 
tries, do not require an actual residence of the party on the 
small tract. 

Where a person tendered a location to the entry-taker, which 
the entr}--tflJcer illegally refbsed to receive; this would not 
constitute the applicaht the owner of the land proposed to be 
entered, so as to authorize an extension ontry. He must be 
the o\mer by the completion of the steps necessary to consti- 
tute a valid entry, before he can, by mandamus, compel the 
entry-taker to receive his extension entry. Gardner x\ BrighL 
.508. 
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FixnmBs. — ^The original rale of the oommon law was, that 
every thing that was afllx^ to the freehold was subject to 
the law governing the freeholdi And as between executor 
and heir, vendor and vendee, the original rule prevails, that 
whatever is affixed to the fireehold passes with it. A gin, 
erected in a gin-house, and fastened to the house by nails and 
braces, is permanently attached and fixed to the freehold, and 
would pass with it Degraffenreid v. Scruggs^pp. 452-5. 

LiEir. — ^The Le^lature provided, that the State should sub- 
scribe one half the stock in all the incorporated rail-road and 
turnpike companies; and also provided, that the State should 
have a lien on the property of the company to the extent of 
the money advanced by the State as a corporator, for the pur- 
pose of securing the payment of a similar amount by the oth- 
er corporators; and under this law, the State subscribed for 
and paid one half of the stock of the La Grange & Memphis 
Rail Road Company. 

Held, that this li^n attached io the property of the compa- 
ny, and that the property could not be seized by fi. fa. at the in- 
stance of a creditor, until the extinguishment of the lien by the 
payment of the stock. SteOe v. The La Grange and Memphis 
Rail Road Company^ 488. 

Parent and Child; who entitled to the Custody of Minor 
Children. — ^By the principles of the common law, the father 
is entitled to the exclusive custody of his children: but this 
principle has been so mitigated, ^that the court is not bound 
in a proceeding upon habeas corpus^ to deliver the child to the 
father; but may act upon its discretion, according to the cir- 
cumstances of the particular case.^ And the principle is 
established, that in the exercise of this discretion, the court 
will look mainly to the interest of the child. Neither the 
wife, nor the husband, being morally or physically disqualified 
for the care of the children; the great question^ would oe, in 
whose possession will the children be best provided for — ^the 
father's, or the mother's? 

Held: That, under such circumstances, a boy of 8 years 
could be best raised and educated by the fath'-r; and that a 
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girl of iiz# and A boy of four yean» ought to be left imdei* the 
fotleriiig eare and nnrtiire of tho mother. I%e SuUe on tke 
r$laikm0fPaimv.Pame,MO. 

PLBAWNOe^-WAAEAlIT BBfOES JcvnCX OF THE PsAOlt — ^Hail- 

ooek stimmoned Wood, by warrant to answer him as assignee 
of C. S. Brodie, former gaardian of G. H. Howard, and of- 
fered on trial a note payable to Charier 8. Brodie, gqardian of 
Comeliiis H. Howard. Hel4 that there was no variance be- 
tween the warrant and the note which should exdnde it. — 
The warrant is not in lieu of the declaration. It is simply 
a sopmions to the defendant to iq>pear and answer^ and it may 
be \M down as a general role, that whatevejr may be done 
in a court of record by {Moper pleadings, may be done before 
a justice of the peace upon the production of proof alone.^— 
Wood V. Hancock, 466. 

SnniTF — ^DtPtJTT SflsitiFr, vonov AOAiirsr.— Where a Sheriff 
has paid over money for his deputy, he can recover a judg- 
ment against the deputy by motion, without having the < ex- 
tent of such sheriff's liability ascertained by a ju^^ent 
against him. 

The Sheriff is by law the eellector of the State and coun- 
ty taxes, and a bond given by a dej^Uty Sheriff embraces a 
defalcation, in not paying over money cpllectedby such dep- 
uty. 

When a jailor employed, a slave, who was committed to 
jail as a runaway, in the cultivation of his farm, such employ- 
ment was a conversion of the slavct which rendered both the 
Sheriff and the jailpr liable in the event of the escape of 
such slave. Cain 4* Horn v. Kelly, 472. The case 6f HoTsdy 
v. Branch approved, 4^. 

Vjbnub — Cba^tge of, nr Cumihal' Gasbs. — ^The jurisdiction of 
a court, to which a criminal case has been transferred by 
change of venue, is not ousted by a failure to enter oh the 
minutes of the court, at the first term, a transcript of the 
record of the case. Calhoun v. The State, All. Chappell v» 
The State, 1 Yerg. H 200, t^j^proved. (Same.) 
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Eighih Judicial Circuit, June Term, 1643, Pulaili,CKIu^ Co.. 

Tenneuee. 

BODENBAMIIBE V. PAKKELU 

A witneas, in genentl, must apMik aff§et$' onljr but whtra-matton of tkillf 
Mdjttdgment tto inyolted, a penon by piofeMion or leafninf, oompotont lo 
undemund such matter*, may be asked hia opinion^ and it will bo erideneoi 
each as engineers, physicians, chemists, jurists, or a seal-engmTorj when tho 
question is the forgery of an impression by a seal. 

Qa the 5th My, J841, Jna W. Bod^nhammor iamed hk 
writ against Parnell for dander, and lud his damages dt 
•25,000. The declaratim aDeged that the defendant had 
charged the plaintiff with swearing fidsely; With^ forging a 
receipt and with stealing. To this the defendant pleaded 
specially, 1st, that B. had on a certain day, sworn to the loss 
of a receipt before a magistrate, when in truth and fact he 
never had such receipt; and dd, that J3. was the owner of a 
grist mill, and that as such owner he had kept a toll-dish, 
which was too larger lindthat defendant, being a customer of 
said mill, had charged Bodenhammer with stealing corn, in 
taking too much toll; and, dd. That Bodenhammer had forgr 
isd a receipt on him^ for 912 50, by writing it above Mb 
name, which he had somehow obtained signed to blank paper; 
*— and that in consequence of thoi^e facts he used the words 
eharged, as he had it right to do. 

The evidence in this case is given only so far as it referred 
to the plea of justification on the charge of forgery. 

H. B. Hart, a witness for B., said that, a short time before 
the issuance of the writ in the cause, he heard Parnell saj 
that Capt Bodenhammer had forged a receipt on him for tlS 
50 cents; said that the signature to the receipt was his, but the 
receipt was written * over it, and was a forgery; that he was 
not surprised that Capt B. had got mad at him; that he had 
sworn to the latter end of a month, had forged a receipt on 
him, and been stealing from him for 12 years, and that he had 
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rather he had stolen the nubbins ont of his corn-crib, before 
Nancy and the children shelled it» than for him to have taken 
it by his big toll dish. Bodenhammer was a justice of the 
peace, and the defendant was a constable in the same district 

J. M. Hobson said that in 1888, he gave a small note to 
Long, a constable, for collection, and that two years after- 
wards, he ascertained that his debtor in the note had paid 
the money to Bodenhammer, as the magistrate before whom 
he was sued. He then applied to B. for the mcmey, who ac- 
knowledged he had received it, but said he had paid it over 
to Pamell, the then constable of the district, to be handed to 
Hobson; but that he had taken no receipt, and had only made 
a memorandum of the fact on his docket B. refused to pay 
the money to Hobson, and Pamell denied having received it, 
but said if £. would produce his receipt, or swear to the di^ 
and date of the receipt, he would pay it B. thereupon went 
bef<»e a magirtrate, (Looney,) and made oath that he had 
paid Pamell, 912 50, to be handed to Hobson, but that he 
had neglected to take a receipt, or if he did, he had lost it; 
but said he could not remember the date; he thought it was 
the latter end of some month. 

Jchn Bwhiman and BobMuC* father both swore that before 
this time Bodenhammer had stated to tiiem that he had paid 
the money to Pamell, but had neglected to take a receipt, and 
had only entered it on his docket, which, he said, he thought 
would answer as well. 

3f. K Lomey was the justice before whcmi B. made affida^ 
yit, that he had paid the money to P. He then said he had 
taken no receipt, (in June,i841,) or if he had, he had forgot- 
ten it I gave judgment against^Pamell, for the amount sworn 
to by B., and Pamell appealed, buw failed to take up the pa- 
pers. An execution never was issued against P., and I delayed 
doing so, in hopes the matter might be settleo. 

Flatt said he had heard Pamell say that the signature to 
the receipt was his, but that B. had done the scribbling, and 
that it was a part of a garnishment which he had retumed 
before squire B., from which he had cut off his name, and 
wrote the receipt over it 



Bodenhammer v. ParmdL SSf 

The receipt was produced, ahd the writing proved to be 60- 
denhammer's handwriting, and the signature that of PameU. 
The paper was dated in Febmary, 1839; was in due form: the 
width of it an inch or two less than common paper, and the 
space for the receipt rather too small for the words over the 
name. Some of the Utters of the receipt^ and the iniiiab B. M. 
of Parneirs name, crossed each other — ^the receipt appearing 
to be written with a different pen and ink from those with 
which the name was written; and there was a piece of news^ 
paper pasted on the back of it. This receipt having been set 
forth in the plea of defendant, was read as evidence. 

N. G. Pillow said that some time after the trial, on which 
B. made the oath spoken of by other witnesses, he was at 
Bodenhammer's' still house^ when B. told him he had found 
Pamell's receipt; showed it to me, and I think the one exhib^ 
ited is the one shown to me by Bodenhammer. It was in two 
pieces, and the paper was not pasted on the back at that 
time. The piece of newspaper which was pasted on the 
back of the receipt having been torn off by the counsel, it 
was exhibited, and found that the back of the receipt had 
two words written on it, by way of endorsement, to wit, "tear* 
rant— 25,'' ''fi fa— 25.*' 

James Black and Archibald Wright, Esquires, conducted 
the prosecution of the suit on behalf of the plaintiff. 

E. J. Shields, N. S. Brown and Milton A. Hayries, Esquires^ 
were of counsel for the defendant. 

Hon. Edmond Dillahunty, Judge, presiding. Mr. Black and 
Mr. Brown made their opening speeches for the plaintiff and 
the Court adjourned until the next day. Upon the opening 
of the Court the following morning, Mr. Ha}>ne8 proposed on 
the behalf of the defendant, to introduce a witness with a 
view to show, by an examination in the presence of the jury, 
with a microscope, that the letters of the receipt were wrft- 

TEN AFTER THE SIGNATURE OF DEFENDANT'S NAME. 

The Court said the witness might make the examination, 
and state the result of his examination in evidence; but the 
jury would not be permitted to make the examination them- 
selves; as it was a matter of skill and science; depending uj^- 
on scientific principles. 

voU u — ^NO. X. 2 
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Thereapon Dr. W. P. Bowles was caUed* and pennitled to 
to take the receipt into the oovrt-yord, for the pnrpoee of ex* 
amining it by means of a microseope; and upon his retnm in« 
to the CoartyStated, that he had been in the habit at examin- 
ing various oblects with the microscope for many years; that 
he had made mnmnerable experiments in that way, and felt 
himself to be intimately acquainted with the laws of optics 
and the construction of the microscope;, that he had on seve- 
ral occasions, examined various handwritings, when written 
so as to cross each other, with a view to ascertain whether he 
could distinguish which was written first 

He said that firom those experiments he had become satis- 
fiedfthat he could distingnish the old writing from the new, 
and tell which was written first; that if you would take an 
old piece of writing and write across it, and then examine it 
by the magnifying power of the microscope, you would dia* 
tingnish the new lines, lying on the old, with the ftdl and dis- 
tinct appearance of a separate mass; that the edges of the 
writing, or letters, under the power of the microscope, became 
so large, as to present a full and distinct appearance to the 
eye. 

The receipt handed to me, I have examined with a com- | 

jMnmd microscope of considerable power. The letters writ- ! 

ten above the name, cross the initials B. M. in two places, and I 

when seen through the microscope, the lines of these letters I 

appear almost as large as my finger; the ink with which one 
was written, appears of a darker shade than the other; and I 
can distinguish the letters of the receipt, resting on the in- 
itials, where they cross them; the inks do not seem much 
blended, but there is a dark line, or raised edge, of sufficient 
thickness to be seen, lying across the top of the B. and the ilf. 

Mr. Haynes: Will you please state whether you are able, 
from your knowledge of science, and the observation which 
you have made on this receipt, to form an opinion as to the 
relative times when the receipt and signature were written? 

Witness: I think I am able to form an opinion. I am well 
satisfied that the signature to that receipt was written be- 
fore the receipt itself; that there was probably some time 



between tUe two WTitingB; that the name is written in daric- 
er ink, and seems older than the receqyt; and when seen 
through the microsoope, evidently lies under, not oyer, the let- 
ters which cross it above. 

Croft ExamhuUbm hy Plamiif. 

Mr. Wright: Will you please state whether the compound 
microscope represents things as they are, or whether it does 
not often represent them entirely different ftom what they re- 
ally are? 

Witness: The microscope opens a new world to our view, 
and discloses things not seen by the naked eye. It never does 
represent them dtherwise than truly. 

Mr. Wright: What? Does it not represent them several hun- 
dred times larger than they are, distort them, and in truth, is 
not the representation presented to the eye, a splendid false- 
hood? 

Witness: No, sir, it is no falsehood; it alvirays represents 
the truth. 

Mr. W.: But does it not represent them several hundred 
times larger th&n they are, and yet do you say that it always 
represents the truth? 

Witness: Yes, a microscope may magnify an object several 
thousand times, but it nevertheless always represents it in all 
its proportions exactly as it is. 

Several other scientific gentlemen were introduced, who 
stated that the accuracy and truthfulness of the representa- 
tions of the microscope could not be doubted; and that upon 
its truth and its power depended all our knowledge of a great 
portion of animate and inanimate nature. 

Dr. M. Davenport was then introduced by the plaintiff, who 
stated that there was a great variety of microscopes; some 
were truthful; others were false and deceptive; that this de- 
pended upon the purity of the materials out of which the 
lens was made; and that sometimes the prismatic power of 
tilie lens presented a discolored and distorted image of the 
object; and that in all cases it presented%a false one in this, 
that it made it appear many times larger than the truth. Ho 
said he had examined the receipt when Dr. Rowles did, and 
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that he was not able to say which writing was made-first, and 
that he did not know whedier that microscope was a good one 
or not 

Defendant's countel asked Dr. D.» upon cross examination, 
whether he had any experience in the use of the microscope, 
and how often he had used such an instrument? 

Witness: I have but little experience in their use. I do not 
remember ever to have used but one, and that was only cmee 
or twice, as an experiment, when I was a student at College. 
I have, however^ studied the science of Optics, and know 
something of the construction of a microscope, and of the 
laws which govern microscopic experiments. 

^A great number of witnesses was introduced as to plain- 
tifi^s character, all of whom stated that he bore a good char- 
acter, and had never been charged with any crime, before the 
present transaction. That he was worth 910,000 or 912,000, 
and had always been correct and punctual in his dealings. 

Messrs.*Shields«nd Haynes concluded the argument for the 
defendant; insisting that the question presented to the jury, in 
reference to the charge of forgery, was narrowed down to 
the simple question. Was the signature written before, or af- 
ter the receipt? If before, this would be a conclusive circum- 
stance to show that the receipt was a forgery; for no man in 
his senses had ever been known to write his name to a re- 
ceipt before the receipt itself was written. That this was a 
question of science and skill, upon which men of science were 
allowed to give their opinion; that -that opinion, based on a 
careful examination, and coupled with learning and a skilful 
use of the microscope, ought to be conclusive. 

Mr. Wright concluded the argument for the plaintiff. 

His Honor, Judge Dillahunty, charged the various points of 
law arising in the case, and concluded by telling the jury *^hat 
they were the judges of the evidence, and ought to give it 
such weight as seemed to them right and just** 

After some hours retirement, the jury returned a verdict for 
tiie plaintiff, and assessed his damages at 910,000. 

The defendant, by his counsel, on the next day, moved for a 
new truds whereupon the plaintiff came into court, and entered 



a remiUMivr of the jadgment, upon condition that defendant 
would asflonifi the coat, which was done. 

REMAKK8. 

The novelty of this case vrill account for its appearance bx 
this time in this Journal. As a general rulci^ a witness is not 
permitted to give his opinion, but must state facts, and leavQ 
the jury to draw the conclusion. But to this rule there are 
many exceptions. Medical men are allowed to g^ve their 
opinions as to the cause of a person's death, who has suffered 
from the violence of another; and in all questions in relation 
to lunacy and insanity, they are allowed to state their opinions, 
not only from actual observation in the particular case, but 
also upon a statement of facts submitted to them. Engineers, 
ship-builders, sailors, artists, &e., are all allowed to state their 
opinions,, upon subjects connected with their trade and pro- 
fession. Also eminent lawyers, or jurists may be called to 
state what is the common law of foreign countries. So also 
mathematicians, and chemists, and other scientilBic gentlemen, 
it would seem, might be called to state their opinions of facts 
depending upon the science in which they are distinguished. 
The student who desires to pursue this subject, can find it dis- 
cussed in Story's Conil. Laws, 530;f 1 Wheeler, C. C. Rep. 205; 
2 Russ. on Cr., 623; 1 Cranch R., ]2n38; 5 Wend. R., 375; 2 
Wend. R. 411; 1 John. Rep. 385; 3 Johns Rep. 105; 3 Perk R. 
293; and 14 Mass. R. 455, and a variety of authorities there 
referred to. 

In the present case, no one could doubt the legitimacy of 
Dr. Rowles' testimony. It was a pure question of science 
and art, depending upon scientific principles, and upon the 
skilful use . of a scientific instrument. And it was of such a 
nature — ^the defendant havipg admitted his signature— as to 
determine whether the receipt was forged, or not. The ver- 
dict of the jury did not, however, conform to the opinion of Dr. 
Rowles. The plaintiff was a^man of wealth and character, 
and it was, perhaps, as difiicnlt to believe that he would have 
forgotten his honor, and jeoparded his good name, for the 
paltry sum of 912 50, as it would have been to believe that 
die imager of real objects presented by the microscope, were 
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meie tfplendid deluaioiiSy or falaehoods. Yet the jury was 
oompelled to believe the one or the other; and as they knew 
something aboat the worth of a good character, and the moral 
evidence arising from a long life of honest toil^ and but little 
about the splendid mysteries which have been revealed by 
the magic power of the compound' microscope, it was natural, 
perhaps, that they should trust the fonner and reject the latter. 
Much, no doubt, was due to the able concluding address of 
the leading oounsel for the plaintiff, who seized with avidity 
upon what he was pleased to term '^e introduction of a jpy- 
gUui into the court, for the puipose of spying out the faults of 
a man, when they had been unable to discover them by the 
naked eye.** He quoted the opinion of Dr. Mitchell, ^that a 
lo&tto ddld might be bom of black parerUSf and that a white fa- 
ther and white mother might produce a perfectly black chUdT 
as a literary and scientific absurdity; and contended that men 
of science might be very learned, and yet great/ooZf about or- 
dinary matters. Such an appeal to illiterate men, who were 
not without their prejudices to learning and learned men, had 
a most evident and powerful effect And at the time, two of 
the defendants counsel attributed the loss of their case to the 
introduction of the spt-olabs. Be that as it may, the case 
presented a novelty which entitles it to a niche in the temple 
of jurisprudence. EDITOR. 
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RECENT DECISIONS. 
Supreme Court of Tennessee, KnaxvUlef September Term^ 1844^ 

JUDOEI.— KATBAK OSnir, W. B. KBIOB, W, 1. TUSUY. 

THO0* CEUTOHFIELD V. lOBIVSy FIin«XT h 00. 

The Clerk it aathoriied to neeire tad leoeipt for mooo/on judgmeiiie raeeiv^ 
ed in his Court; but the pAjmen^ of nothing but money it allowable: and if 
the Clerk gif e a roeeipt the oonaideration of which ia any thing but money, 
sneh aa debta dne by himaelf, ehoeea |n action, d^c, the receipt would be roid, 
and would not be a aatisfaetion of the judgment; 

Money ia a generie term, and corera erery thing which by coneent iamade to 
represent property, and passes as snob currently from hand to hand, whether it 
be the iron of the Spartana, the cowry of the African, the gold and siWer of tho 
world, or the paper of modem Europe and AmerTca. 

Current, conrertible bank paper, is a good legal tender, unless objected to at 
the time, on the ground that it is not gold or silror; and payment made to tho 
principal or his agent, in anch money, is a good payment. 

/ Robins, Finley & Co., recovered a judgment against Crutch- 
field, in the Circuit Court of McMinn cotlnty, upon which aa 
execution was issued. This execution was stopped by a super- 
sedeas; and at a subsequent term of the .Court, a notibe was 
made to quash the execution, when i4 appeared that Crutch- 
field' had procured a receipt in full from the Clerk of said 
Court Only a part of the amount was, however, paid to the 
Clerk, and that in the current bank notes of Tennessee; and 
the balance, by the satisfaction of several judgments which 
Crutchfield had recovered against the Clerk. The Court 
below quashed the execution for the amount paid in i[>ank 
notes, and dismissed the supersedeas as to the amount as- 
sumed by the Clerk. Both parties prosecuted writs of error 
to the Supreme Court 

Gant, for Crutchfield. 

Van Dykef contra. 
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The opinion of the Court delivered by Tvrley, Judge, in sab- 
stance as follows: 

The question presented is» as to the validity of the receipt; 
the one side contending that it is good, at least for the amount 
proven to have been paid in money; the other, that it is good 
for nothing. The act of 1807, ch. 66, § 9, authorizes the pay- 
ment of money upon judgments rendered, to be made to 
the Clerk of the Court. The payment of nothing but money 
can be allowed under this statute, and a receipt given by the 
Clerk, the consideration of which is any thing but money, 
such as debts due by himself, choses in action, or property, is 
not a satisfaction of the judgment, and no hindrance to its 
collection. Lytic v. Etherly, 10 Yerg. R. 

But the question comes up. What is money? It is contend- 
ed for the plaintiff in the execution, that bank notes are not, 
and that nothing but that which constitutes a legal tender 
under the Constitution of the United States is, viz: gold and 
silver. Such is not our opinion. Money is a generic term, 
and covers every thing which byvxmsent is made to represent 
property, and passes as such, currently, from hand to hand; 
whether it be the iron of the Spartans, the cowry of the Af- 
rican, the Grold and jilver of the world, or the paper of mod- 
em Europe and America. Current, convertible bank paper 
has been invariably held, both in England and the United 
States, to be a good legal tender in payment of debts, unless 
it be objected to at the time, on the ground that it is not gold 
or silver. This could never have been done, had it not been 
considered as money, as nothing but money can be tendered 
in payment of debt. The Sheriff, as well as the Clerk, re- 
ceives money upon judgments; they both receive it as officers 
of the Court, and for the suitors of the Court. It is true they 
may refuse to receive any thing but gold and silver; but who 
has ever dreamed that a payment to a Sheriff in curfent, con- 
vertible bank paper, was not a satisfaction of the judgment? 
It would be productive of immense confusion so to hold it, 
and force a payment in all cases in gold and silver; an<d this 
is for the protection of both the Sheriff and the debtor. For 
if the payment be not legally made, it is as if diore were no 
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paj-ment; the Sheriff having acted out of the line of his duty, 
^his securities are not responsible for the act; the judgment 
not having been -satisfied, the debtor may be made to pay it 
again: and if the sheriff should be irresponsible, the debtor 
necessarily loses the first payment: and so of payments to the 
Clerk. Such consequences Would be very destructive, and 
the inconvenience of so holding the law, intolerable. 

But it may be said, that in cases of contracts to pay so many 
dollars in Tennessee bank notes, it has been held that debt 
will not lie, and the contract is not for money. This class of 
cases is suigeneria^ and they have always been determined 
upon their own peculiar, circumstances. They are contractii 
made with a view to the depreciation of the paper: they are 
not contracts for so many dollars of money in general, but so 
many of that particular kind of money, and in this respect 
stand upon somewhat the same footing as contracts to pay 
so much- foreign money, viz: of sovereigns, louis d'or, rix dol- 
lars, sequins, or rupees, the value of which is unknown: it 
depending upon the rate of exchange, and usage; the neces- 
sary consequence of which is, that the action upon them 
sounds in damages. And so the contract to pay bank notes, 
has been held to be a contract to pay so many dollars of that 
particular money; and in as much as it may be worth less 
than the standard dollar, which it is intended to represent, it 
is to be scaled, and therefore the action sounds in damages, 
and debt will not lie, and as a legal consequence, it is not a 
contract for the payment of money in numero. But when the 
paper money is of standard value, it passes as money, is re- 
ceived as money, and is subject to the same rules regulating 
payments when made, as if it were gold and silver. We are 
therefore of the opinion that current, convertible bank notes 
are money; that a payment made in th^m, whether to the 
principal or his agent, is a good payment, and affirm the judg- 
ment of the Circuit Court. 

NOTE.-0A note payable .in carrent bank notes, is not a note for money on 
which debt will lie. 3 Hmnpb. ch. 171. See also Gamble y. Hatton & Whit«, 
Peck's R. 130. An action of debt wiH lie upon a bill single and payable in Ten- 
nessee money, Alabama raonej, &e. 

Gift ▼. Hall & SimpMm, 1 Humph. R.480. 
VOL. I. — NO. X. 3 
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Roeidenee impU« a settled and |{^nnaneiit abode. The act of 1837, eh. 9, 
confers a right at priority of entry open every pisrson (except Cherokee Indi« 
ans) who was in the actual poasoMbn of, and residing upon, any vaeant and 
unappropriated land in the Ocoe District, at the time of its passage. Bat this 
preference did not extend to one whose possession was claimed only through 
the residence of agents or servants. 

9. The agent who actually resided on the land, may claim the right of occu- 
pancy, to the exclusion of his employer. 

Wiggins proved a preference-right to a quarter section of 
land in the Ocoe District, and made an entry of the same on 
5th Aug., 1889, and obtained a grant therefor on the 7th Sept 
following. Pike also proved a right of occupancy to said 
land, which he transferred to Kennedy, who tendered his lo- 
cation and the requisite sum of money to the entry-taker on 
the 7th Aug., 1889. This the ehtry-taker refused, on the 
ground that the same land had been already entered by Wig- 
gins; whereupon Kennedy filed a bill, as assignee of Pike, 
against Wiggins, alleging -that Wiggins had no right of oc- 
cupancy, and that Pike had, and praying that the title to said 
land be divested out of Wiggins, and vested in Kennedy, aa 
assignee of Pike. 

Chmtf for complainant. 
Van Dyke^ for respondent! 

The proof in this cause shows thi^t Wiggins moved upon 
the land in dispute prior to the running of the lines in the 
Ocoe District; that by himself and hands he built a cabin on 
it, and cleared a small field, and continued to occupy the pab- 
in and field by himetelf and servants until after the passage of 
the act of 1837;that before the passageof said act, Wiggins em- 
ployed Pike to sell bacon, flour, &c., and moved Pike and his 
wife into the cabin; where they lived with Wiggins until after 
the passage of the act of 1837; that at the time of the pas- 
sage of the act of '37, the wife and son of Wiggins lived in 
McMinn county, at their old home, and that while Pike lived 
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with Wiggins, he rented from him a small piece of grounds- 
Bat it is insisted that in as much as all the improvements be- 
longed to Wiggins, and Pike only resided there as his hireling 
and senrant, Wiggins, and not Pike, ought to be considered 
the rightful occupant 

GkXEN, Judge, delivered the opinion. 

The act of 1837, ch. 2, confers a right of preference of en- 
try on any person (except Cherokee Indiani^ who was in the 
actual possession of, and residing upon any piece of vacant 
and unappropriated land, in the Ocoe District, at the time of 
the passage of the act The only question then is, whether 
the defendant was in possession of, and residing on the land 
in controversy, on the 20th Nov. 1887, the day the act was 
passed. The whole body of the evidence goes to sliow that 
at the time of the passage of the act, Wiggins- residence was 
in McMinh county, somp forty iniles from the land in dispute. 
Some time in 1836, he had caused an improvement to be made 
at the place in controversy,. by clearing a field and building 
some cabins; and he brought with him bacon, whiskey and 
flour, which he kept there for sale. Much of his time was oc- 
cupied, when at the place, in vending these articles, and when 
he returned to his farm in McMinn county, where his family 
still continued to reside, other persons were employed to sell 
for him, and thus by means of his agents, stock, &c., he inept 
possession of the land, until the passage of the act of 1837. 
But although thus in posbcssion, his residence was never 
changed from McMinn. His family continued there, the bulk 
of his property was there, and his own time was spent alter- 
nately, at one place and then at the other. To reside means 
to dwell permanently, or for a length of time; to have a set- 
tled abode for a time. Now there can be no doubt but that 
the domicil, the settled abode, the residence of Wiggins, on 
the 29th Nov., 1837, was in McMinn county, where his family 
then were. The act of assembly confines the benefit to him 
who was a personal rencfen/, and^does not confer it upon the 
mere possessor of land. The residence, therefore, of agents and 
servants, conferred no preference of entry on the principal. 
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2. The next question is, whether Henry Pike, under whom 
the oomplainant claims, was entitled to a preference of en- 
try, by virtue of bis residence on the land? 

It appears from Wiggins' answer, and from the proof, that 
Pike- was employed by Wiggins, in 1887, to live on the place 
in controversy, and sell his provisions for him, when he was 
absent; and that Pike cultivated a field of six acres, that he 
rented from Wiggins. Pike, with his family, was thus resi- 
ding on the land; wh6n the law of 1837 was passed. It 
is clear, therefore, that he was residing on the land, within 
the letter of the law, and so far as all others (except Wiggins) 
were concerned, he was clearly entitled to a preference of 
entry. Nor could his^ relation to Wiggins, as tenant, aVect 
his right. Wiggins not being a resident, had no right to oc- 
cupancy, and. therefore his rights 9oald not at aU be affected 
by thie fact that Pike claimed a right of occupancy. 

We think the complainant was entitled to a preference of 
entry, as Pike's assignee, and that the legal title should be di- 
vested out of Wiggins, and vested in him, on the payment of 
the purchase money and expenses, and the value of Wiggins' 
improvements. 



JOHN W. HOSIp^ APM'e. vs. AB. ZUfMEEMAV. 

An administrator or executor does not become liable de bonis propnis, by 
meani of a false plea or judgment by default, if the estate be ascertained to 
be insolvent before fuch liability ia filed upon bim, and the.proper Ctepa be 
token by btm under the statutes df 1833 »nd 1838. 

Peck, lor plaintiff in error. 

jR. /. McKmney, for defendant. 

The facts are sufficiently set forth in the opinion of the 
Court 

TcBLSTy J: From the case agreed, it appealed that Abra- 

hsiiB Zimmennan at the April term, 1841, obtained- a judg. 

mest ii^fkinstthe plaintiff in error, John W. Mosier, adminis- 

: trator upon the estate of Isaac Crouch, and Allen Crouch, by 
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default. At the December tenn foUowingy a writ of enquiry 
of damages was'executed and judgment final was rendered 
against said administrator, de bonis tCMtatoris for the sum of 
9335.75. On the 20th day of December, 1841, John W. Ho- 
sier, administrator as aforesaid, filed his bill in .Chancery, sug- 
gesting the insolvency of his intestate's estate, and on the 24th 
of the same month, obtained an injunction, staying proceed- 
ings on the part of the creditors of said estate, against the 
administrator at law. On the 0th day of May, 1842, Zim- 
merman issued a writ of sdfa^ against the said John W^ Mo- 
sier, administrator, seeking to charge him de bonis propriis 
with payment of . the judgment so rendered as aforesaid. — 
Upon the hearing of the cJase agreed, tlie Circuit judge gave 
judgment against the administrator, de bonis propriis^ to re- 
verse which he prosecutes, his writ of error to this court. 

At common law, a judgment rendered against an executor 
or administrator on a false plea, or by default, was an admis- 
sion of assets, which he was afterwards estopped from deny- 
ing, when the attempt was made to charge him de bonis pro- 
priis. The law favoured the vigilant litigant according to 
the maxim **vigilantibtis npn dormientibus leges subvenient." — 
Courts of Chancery •• however, have disregarded this maxim, 
especially in the administration of the efiects of deceased 
persons, acting upon the principle that all creditors had an 
equal equity to payment of their debts, and a distribution 
pro rata of the fund, when it w€i» not suiBicient for all. To 
cause this to be the mode of distribution in all insolvent es- 
tates, the acts of 1833, ch. 36, and of 1638,ch. 3, were passed. 

The 5th sec. of the latter act, in making provision for the 
class of cases now under consideration, provides that although 
judgment may have been rendered against the administrator 
before the estate has been ascertained to be insolvent, yet he 
shall not be made liable personally by reason of aiiy false 
plea, if the estate be ascertained to be insplvent before such 
liability is fixed upon him, and. the proper steps are taken by 
him under the statutes of '33 and '38. -; v/ 

These istatutes have made ample provision for ihtpt^if^ 
distribution of the efiects of insolvent debtors amcxigst ttfe 
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oreditora, whether ihey be creditors by judgment against the 
testator, or intestate during his life, or against his executor ' 

.or administrator after his death, whether by bill or note, or im- ' 

linquidated accounts, and there is no case in which such cred- | 

iter can obtain a satisfaction of his entire debt, out of the | 

effects of the estate, to the ii\jury of other creditors, or out of 
the effects of ths administrator on, executor, by charging him 
de bonis propriis for his false pleading; the remedy being ef- 
fectual to enforce all creditors of every grade and description, 
into an equitable settlement in a court of chancery, the prop- 
er steps being taken therefor. These steps have been taken 
by the defendant in the present case: a bill has been filed and 
an injunction issued, to stay suits at law against the estate, 
which he represents: this ii\junction is operative upon the 
present suit, and the Circuit jud^e erred in giving judgment* 
de bonis propriis against the administrator. It is, therefore, 
reversed and the case is remanded to the Circuit court, to abide 
the proceedings in the Court of Chancery. 
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The Comic Blackstone: By Gilbert Abbot, a Beckett, p. 94, 

Part 1. Berry & Tannehill. 

This is one of the happiest hits at the profession, which has 
been made in modem times. A few paragraphs from its pa- 
ges will serve to exhibit the style of the writer, and to amuse 
such of the profession, as may not be too much devoted to 
their favorite studies, to take pleasure in seeing them subject- 
ed to ridicule. 

^*The term Law," says the writer, "in its general sense signi- 
fies a rule of action, whether animate, or inanimate, rational 
or irrational: and perhaps there is nothing more inhuman or 
irrational than an action at law. We talk of the law of mo- 
tion, as when one man springs towards another and knocks 
him down; or the law of gravitation, in obedience to which 
the person struck falls to the ground.'' 
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or MAsna and nBYAirr. 
Having oommented on the people in their public relations 
we now come to private relations, including master and ser' 
vant, husband and wife, which by the bye is a relation some, 
thing like that of master and servant, for the wife is often a 
slave to the husband. 

PARB2fT AHD C«ILD— -OUASDIAK AKD WABD. 

The latter being a sort of relationship, which is seen upon 
the stage, where a choloric old man with a stick, is always 
thwarting the affections of a young lady in white muslin. 

England is so repugnant to slavery, that directly a negro 
sets his footon English ground he is free; but if he has lost 
both of his legs, he cannot of course put his foot on British 
soil, and would remain a slave to circumsLances. 

««The master is amenable to a certain extent for the acts of 
his servants; and therefore if a servant commit a trespass by 
order of his master, such as if a gentleman riding by a turnip 
patch, were to order his groom to jump over into it, and pull 
up a turnip, the master, though he did not eat the whole ncr 
any part of the turnip, would be liable for a trespass; — ^ciO, if 
an inn keeper's servant rob a guest, the inn keeper is liable on 
the principle of like master like manf for the law being rea- 
sonable, thinks that if his servant is a thief, the master very 
likely may be.** 

OF HUSBAND AND WIFE. 

^By the old law, a husband might give his wife moderate 
correction; but it is declared in black and white, that he may 
not beat her black and blue, though the civil law, allowed 
any man, on whom a woman had bestowed her hand, to bes- 
tow his fist upon her at his own discretion. The common peo- 
ple, who are much attached to the common law, still exert the 
privilege of beating their wives; and a woman, in the lower 
ranks of life, if she falls in love with a man, is liable after 
marriage to be a good deal struck by him.** 

^At fourteen a boy may marry if he can find any body fool 
enough to have him; and at twenty-one he may dispose of his 
property; so that he can throw himself away seven years soon- 
er than he can throw away his money. A girl may be given 
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in marriage at seven — ^but surely this mast mean the hour of 
the day at which the ceremony may be performed, and not 
the age at which she may be matried! 

Among the Greeks and Romans, women were never of age 
— and if they had their way in this country, a good many of 
them never would be. This law must have been the civil 
law; for its consideration towards the fair sex, on a matter of 
so much delicacy as a question of age, betokens extreme civil- 
ity. When this wore away, the Roman la\^ w^ so civil as 
to regard them as infants till they were five in twenty — which 
was meeting the ladies half way, by treating them as little in- 
nocents for the first quarter of a century of their precious lit- 
tle existences!" 

^One of the greatest beauties of the habeas corpus act is 
that it prevents a government from tyrannizing; and yet, as 
this would fetter the hands of the governtnent, it may be sus- 
pended at the government's will; and thus says Fleta, ^the sub- 
ject is free, though not too free; while governmet is strong, 
though not too strong:" from which it appears, that this mag- 
nificent palladium of our liberties is neither the one thing nor 
the other. It now becomes a question, What is imprisonment? 
Unlawfully detaining a man in any way, is imprisonment; 
and semble, that if you take j'our neighbor by the button^ and 
cause him to listen to a long storj', you are guilty of impris- 
onment. An omnibus driver who loiters on the road, and thus 
detains his passengers, is also guilty of imprisonment." 
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B. B. Minor, Esq., Editor and proprietor. Richmond, Va. 
Monthly, at $5 00 per annum; pp. 64. 

This valuable periodical retains its high standing. The 
recent numbers contain articles from Lieut. Maury, U- S. Na- 
vy, and Lieut. Porter, U. S. N.; articles from Mr. Sims, and 
Mr. Holmes; besides a variety of original tales, and poetry, 
critical notes, i§ketehes, and reviews; all, or nearly, from South- 
ern writers, and devoted to Southern scenes, institutions, &c. 

This periodical stands unrivalled in the United States, al- 
ways maintaining a manly, high-toned style, wherever South- 
em interests are at stake. 
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RECENT DECISIONS. 
Supreme Court of Tennessee^ JTnamSe, September Term^ 1844. 

JUSeit.— VATBAH ORIIlf , W. B. BlXn, W. B. TUBLBT. 
XLIZA CHB8TE& V. GEEEE et oZ. It GKEENWAT V. GEEEE Ct oL 

1. An unregistend dead eonyeyi an inehoate lagml title, which maj at aaj 
time be made perfect by registration, and thna by relation* from the date of the 
deed; and this registration may be procured by the Tendee without the knowl- 
edge, and even after the death of the yendor. 

2. The husband of an executrix, who is also a legatee under the will, will 
be presumed to hate reduced the legacy to possession in his own right, and not 
in right of his wife as executrix, when the length of time, and other circump 
stances are such as imply her assent to such possession. 

3. A limitation {ifver depending upon an indefinite fiiilure of issue, is Told; 
and a limitation depending upon the death of an inditidual without issuer is 
such an indefinite frilure. 

4. When the wife joins her husband in the sale and conyeyance o£ her real 
estate, without an agreement or understanding that she is to be remunerated 
out of his estate, her interest in the estate is gone. 

5. Unregistered deeds are Toid, as agiinst existing and snbsequent erediton: 
hot by this is only meant judgment creditors, and net creditors in pais. 

6. If Ae e§*tui qu€ trust become the purchaser at the truftsale, such sale will 
be illegal ; or if the cestui que trust fraudulently conceal his lien, so as to in- 

•^AcMsii.— When an act is done at one time, and it operates upon the thing 
as if done at another timo, it is said to do so by relation : as if a man deliyer » 
deed to a stranger, and not to the nantee himself, but to be deliyered to the 
grantee, upon a certain condition, the deliveiy ef the ttiaiiger to the graataa 
will baye relation back to the first deliyeryp fi>. 
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duce othen to advance ttuamj on the trust property, raoli fimad would render 
the tnwi void; but jndfment erediton (end not crediton in peie) alone can 
tahe aJvantage of this fraud or illegalitj. 

In the year 181S, Henry Gardner departed this life, after 
having made his last will and testament, in which he devised 
*%o his daughter Eliza (wife of Samuel 6. Chester) negroes 
Sam and Maria; to another daughter, Emily/ negroes Ben 
and Easther; to his wife Catharine, the one half {he residue 
of his estate, both real and personal, during her natural life, 
or widowhood; and at her death, the whole of his estate, to 
his said two daughters, Eliza and Emily, share and share 
alike to them, to their heirs and assigns forever; but in case 
of their death without issue, with limitation over to his sister 
Elizabeth, and her heirs foreyer;** and appointing said Catha- 
rine, Eliza and Emily, exectftrixes. 

Chester and his wife Eliza, Upon the death of her father, 
received into possession the two negroes given to her abso- 
lutely in the wilL In 1881, Catharine died, and thereupon 
Eliza and Emily divided the property devised to them upon 
the death of their mother. Jn making this division, Chester 
and wife sold and conveyed a portion of the land devised to his 
wife, to her sister, in satisfaction of a biilance in her favor in 
the division of the negroes. This deed bears date the 12th 
March, 1882, and from that time Chester and wife had the 
uninterrupted possession of the negroes in dispute, until June, 
1841, when he departed tiiis life. Previous to his death, viz: 
on the 19th July, '89, Chester executed a deed of trust to 
Sparks, upon the negroes received by him in right of his wife, 
and also upon his real estate in Washington- county, Tenn., to 
secure Greer and Hartsell from loss by reason of their liabili- 
ty, as his endorsers in Bank: with power to the Trusteeto ex- 
pose said property to public sale, at Jonesboro, after giving 
ten days notice, to reimburse any payments that said Greer 
& Hartsell might have to make for said Chester, as his endor- 
sers. 

This deed of Trust was proven and registered after the 
deathof Chester in 1841,but its existence was only known tothe 
parties, aUd subscribing witnesses, prior to the death of Chester. 



In the interval between the execution of the deed of tnut, 
and its probate, Chester contracted debts which remain un- 
paid, and for the satisfaction of which there is no other prop- 
erty than what is included in the deed of Trust Greer, one of 
the cestui que trusUf having been asked on several occasions, 
whether he had any mortgage on Chester^s property, always 
answered that he had not; that the property was nninomn- 
bered, and that persons might contract with Chester in safety. 
^ Greer administered upon the estate, and took possession of 
the slaves, but did not return them in the inventory, and Hart- 
sell, having assumed the debts m Bank, on which they were 
liable, they procured the Trustee to expose the land and ne- 
groes to public sale, and they became the purchaseris them- 
selves, by dieir agent, for a sum less jthan the actual value 
of the property. 

Eliza Chester, the widow, thereupon filed her bill for dower 
in the real estate conveyed in the deed of trust, and forthe right 
to the possessidti of the negroes, against the Trust, as execu- 
trix of her faOef s will. 

J. M. & J. C. Greenway, also filed their bill m behalf of 
themselves, and the other creditors of Chester, praying that 
the deed of Trust be set aside as fraudtdent, and>void as against 
them; and if this cannot be done, that the siUe to the ceeiui que 
tnuts be w6t aside, as illegal, andoinew sale be ordered. 

Thos. A. R. Nelson, for Greer. 
IL /. McKinney, for Greenways. 
/. A. McKinney, for Mrs. Chester. 

The very able opinion of the Court in this case, was deliv- 
ered by Judge Turley, but on account of its length we have 
only given the substance of it below. 

I. On the part of Mrs. Chester. 
1. Is she entitled to dower out of the lands conveyed in the 
deed of truiEttT We are of the opinion that she is not. By die 
provisions of the act of 1784, ch. 22, sec. 18, a widow is en- 
dowable of the one third part of all the lands, tenements and 
hereditaments, of ^hich Whusbafnd died, seized and|Kwtsessed. 
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Did SwL G. Chester die seized, or possessed of the lands 
conveyed by him in the d^eedof trust? By the act of 1831, 
cb* 00, it is required ^'that deeds for the absolute conveyance 
of lands, mortgages, deeds of ^trusts, &c^ shall be aclmowl- 
edged by the party executing the same, or be proven by two 
subscribing witnessesi, and be thereupon iiegistered.'' By the 
6th sec^ of the same act, it is provided, '^that instruments so 
proven and registered, shall take effect only from the time 
they are registered, and any deed of conveyance, or other in- 
strument which shall be last executed but first registered, shall 
have preference, unless it is proved that such subsequent 
purchaser had full notice of the previous conveyance, and 
that the liens of judgments and executions shall havf prefer- 
ence to any deed or other instrument not registered at the time 
the lien of said judgment or execution attached.'' This sec- 
tion makes provision for the cases of conflicting purchasers 
and judgment-creditors, and postp<mes an unregistered deed, 
though of prior execution to the deed of a subsequent pur- 
chaser without notice, which has been registered, and to judg- 
ment-creditors, whose judgments have been obtained before 
such registration, and does not purport to affect the relation 
as existing between the vendor and vendee, by the execution 
of the deed, which has not been registered, as required by the 
1st sec. of the act. The 12 sec. provides ^that all such deeds, 
and other instruments mentioned in the first section, and not 
proven and registered, as is required, shall be null and void, 
as to existing and subsequent creditors, and bona fide |)urcha- 
sers without notice." This section also leaves the relation of 
the parties to the dee^, unaffected by the neglect to register, 
according to the provisions of the act. What then is the 
operation of an unregistered .deed, as between the parties? 
It has been held in North Carolina, and repeatedly in this 
State, that it conveys an inchoate legal title, which may at 
any time, be made perfect by registration, and this by relation 
from the date of the deed. And this registration may be pro- 
cured by the vendee in the deed without the knowledge or 
consent of the vendor, and either during his life or after. It 
necessarily follows that, as between Chester and the trustee, 



in this deed of trusty tho freehold in the lands %onveyed, wm 
passed by relation, upon the registration of the deed, from tbs 
day of its date, and thi|t of consequence, Chester, did not die 
seized or possessed of the premises, so as to entitle the widow 
to dower therein nnder the act 

2. It is contended that Chester never had possession of the 
negroes conveyed by the deed of trust, in his own right, but 
only in right of his wife, as executrix of her father^s estate. 
Under all the circumstances of this ease, we cannot hesitate 
in saying that these negroes were reduced to the possession of 
Chester,'— not in right of executor^ but as legatee, and with 
the knowledge and assent of the executrixi the settlement 
and divison of the ^estate between the two sisters, upon the 
death' of their mAher, and the great len^h of time which has 
elapsed since, render any other conclusion preposterous and 
absurd'. 

'3. It is contended that the limitation over to Elizabeth, the 
sister of devisor, upon the death of Mrs. Chester and her sis- 
ter Emily, without issuefis a good limitation, and that there- 
fore, she holds the negroes intrust for this limitation, and that 
Chester acquired no marital right to them, and of consequence, 
could convey none by the deed of trust To this objection, 
there are two satisfactory answers. 1. The limitation over 
is void, for remoteness. It has been again and again decided 
by our Courts, that a limitation depending upon an indefinite 
failure of issue, whether created by deed or will, is void: and 
that a limitation resting upon the death of on individual with- 
out issue, is such an indefinite failure. 

The case of Didlake v. Hooperi 1 Virginia Rep.. 194, and 
the case of Jackson on the devise of St. John v. Chew, 12 
Wheaton Rep. 153, w^re quoted, and examined m the opin- 
ion, and shown not to be applicable to the case under consider- 
ation. But 2, if it were otherwise, and the limitation over were 
good, Mrs. C. would take under the will an absolute interest 
in the negroes devised to her by her father, defeasible upon the 
happening of the event upon which the limitation over depend- 
ed, to wit: her dying without issue. This would not consti-^ 
tnte her a trustee for the benefit of the es^ecutory devise, but 
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ahe would have a legal title to the negroes* to which the mar- 
ital right would attach, and which her husband might well 
conTcy by the deed of trust. 

4. It is contended, that inasmuch as Mrs. Chester joined 
her husband in the sale and conveyance of her real estate, 
she is thereby entitled to charge her husband's estate with the 
value thereof. This principle we cannot recognize as law; 
j|f the wife consents to the sale of her real estate and joins 
her husband in a conveyance of it, made according to the 
forms of law, without an understanding or agreement, that 
the proceeds are to be held or vested for her use, or that she 
is to be remunerated out of the estate of her husband, all her 
interest in the estate is gone, and her husband holds the con- 
sideration for which it was sold in his own absolute right 

IL Onthe part of E. M. 4^ J. C. Oremway, 
Who filed their bill in behalf of themselves and the other 
creditors of Saml. 6. Chester, it is contended, 

1. That the deed of trust is void, as to them, for want of 
registration in proper time, these debts having been contract- 
ed before the registration of the deed. To this it is answered, 
that though by the provisions of the act of 1831, ch. 90, **9Jl 
deeds and other instruments meiitiohed in the first section of 
the act, and not registered, as is therein provided, as to ex- 
isting and subsequent creditors^ yet by this is meant^'tf(^groleR^ 
erediiarSf and not creditors in /Mm, that the Greenways are 
not^ from their own showing, judgment-creditors of S. 
G. Chester, and if creditors at all, creditors in paisf and 
that another person, claiming to be such judgment-creditor, has 
applied to be admitted to prosecute his claim, under the bill, 
and that therefore, diey have tio right to question the deed, 
for want of registration in due time, they not being protected 
by the Statute* 

Nomancan berecogiiizeda8acreditor,untilhehasestab]isb- 
ed his right to claim in that charaeter, by a judgment at law,or 
a decree in Chancery; and to permit. ^ts in equity to setaside 
deeds for fraud, or want of registration, in behidf of persons 
so claiming, before the right has been thus established, would 
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be to encumber cpurts of chancery, with endless litigation; 
to compel them to abjudicate contracts, cognizable only at 
law; and in many instances, to determine the fact of indeb^ 
edness, before the question of fraud in the execution of the 
deed, or the want of registration, would be acyudicated. — 
Such is not, as it ought not to be, the law.' See 10 Yerg. R. 
133, 15 John's. R. 571, 2 Lomax's Digt 367-8, &c. 

2. It is contended on the part of the creditors, that the deed 
of trust is void for fraud, on the part of the cestui que trusts; 
in this, that it appears that one of them, (Saml. Greer) upon 
being interrogated as to whether he had a mortgage or trust 
upon the property of Chester, he denied that he had, and as- 
serted that he belieVed thftt he was solvent 

The complainants, from their own showing, are not in a 
condition to take advantage of this objection for two reasons. 
1. They are, as we have already held, creditors in pais^ hav- 
ing neither judgmenti^ against Chester, nor liens upon the 
property conveyedin the deed of trust. See Coote on Mort- 
gages, 16 Law Library, 185, and Story's £q. Jurisprudence, 
p. 392, §390. 

These authorities prove that alihough ^ debt inpais^ may 
be contracted under a misrepresentation, it will not vitiate the 
lien acquired by the mortgage, or deed of trust; but. that to 
do so, a subsequent lien must be acquired upon the siime 
property by the creditors contracting under the mistake in- 
duced by the false information thus communicated to, him. 
But, 2, it is necessary to fix the fraud upon the prior incum- 
brancer, that he should bje informed of the intention of the 
p^son making the inquiry, to lend money, upon the credit of 
the incumbered property; for otherwise, the fraudulent in- 
tention is wanting, and the mere falsehood is not sufficient 
for such purpose. Coote on Mortg. 185, 2 Yem. 554, 1 Vem. 
136, 2 Vem. 151. 

3. As to the illegality of the purchase by the cestui que 
inu^, it was said that, although the sale was illegal, the com- 
plainant Aietd no right- to come into a Court of Chancery on 
the subject 

Neither the bill of Mrs. Chester nor the Creditors' bilT, can 
be sustained, and will be dismissed^ 
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PEIUr 8. HALE V. JAMBB P. THOMPflON, ADH'e. OF HqpmrS, AMD 
MICHAEL DAKTKI. 

It is a feneiml nile« in Chaaeeiy pleadiiig« thtt all those wlio m intsnstad 
in a snitt most be made parties plaintilb or defendants* in order that complete 
justice majr be done. 

A suit in Chancery for the conTeyance-of real eetate, which has descended 
to the hein by the death of the ancestor, cannot be maintained upon the title- 
bond of the anceelor, against the perwnal leprescntatiTe alone, without join- 
ing the heiis. 

/o/bi A, McKbuieyt for Hale. 
Peckf and R. /. McKmney^ contra. 

REBBSyJ: So far as tbe administrator of Hc^kiiis is concern- 
ed, this is a bill for the specific performance of a contract to 
convey land, made by Hopkins in his life-time, with th^ com* 
plainanty and evidenced by a title-bond. The heirs of Hop- 
kins are not made parties to this suit, and the main question 
is, whether a suit in Chancery for the conveyance of real es- 
tate which has descended to the heirs by the death of the 
ancestor, can be maintained against the personal representa- 
tive alone, without joining the heirs? Upon general princi- 
ples, it is most obvious that it cannot be maintained. ^The 
general rule, as to parties," says Lord Redesdale, in his Trea- 
tise on Chancery Pleading, p. 145, ^is, that however numer- 
ous the persons may be who are interested in the subject of 
a suit, they must nevertheless be all made parties, plaintifis 
or defendants, so that a complete decree may be made be- 
tween those parties;" it being the constant aim of a court of 
Chancery to do complete justice, by embracing the whole sub- 
ject; deciding upon and settling the rights of all persons in- 
terested in the subject of the suit; to make the order of the 
Court perfectly safe to those who are compelled to obey it, 
andi to prevent future litigation. And Mr. Cooper, in his trea- 
tise on the same branch of learning, says, ''The first general 
rule to be observed upon this subject, is to make all persons 
parties, who are either legally or beneficially interested in 
the subject-matter, and result of the suit." 



The heirst in cmoh a case as the present, are the legal own^ 
ere of the very estate, sought to be conveyed. It does not be- 
long to the personal representative either legally or beneficial* 
ly intrust or otherwise. He has nothing to do with the real 
estate. 

Bat as at law, the personal representative is liable to be 
saed for the recovery of damages for his intestate's breach of 
a contract to convey land, a statutory provision wasmade in 
1794, ch. 5, sec. 1, by which it is declared to be lawful for the 
personal representative, to make title when the testator, or in* 
testate, was bound by his obligation to dd so; but that he shall 
not be bound to make such title before the obligation hai} been 
recorded, and the statute adds, ^at the holdere of oblations 
shall not charge the personal estate, before producing the ob- 
ligation duly authenticated and demanding a title; and which 
demand shall have been refused.** — ^But this statutory provis- 
ion, it seems to us, was not intended to sustain a suit broiight 
in Chancery, — ^not to obtain a decree against the personal 
representative, to be paid out of the personal estatcr^but a 
decree for the conveyance of the land, the property of the 
heirs, in a case where they have not been made parties. He 
may protect the personid estate which he represents by mak- 
ing a conveyance, if properly demanded. If he does not do 
so, in a proper case, he is liable by the provision of the com- 
mon law, as the statute takes for granted, to be sued at com- 
mon law for damages. The statute gives no action against 
him; it existed before. It provides no remedy in Chancery. 
Th^t matter stands as before. 

But it is said it creates a duty and confere a power; and 
that a court of Chancery may inforce the performance of that 
duty, by directing the execution of the legal power to convey. 
But as we have already said, this power is uncoupled with 
any interest or title. The personal representative is the 
mere agent or conduit, through whom the title of the heirs 
MAT pass; but if a suit is brought in Chancery to divest the 
title of the heirs by directing a conveyance, by the personal 
representative, it would seem by th^ operation of first princi« 
pies, that such heira should be present in court, as parties to 

2 



beliewd. An attorney in iaet has aometunes power to ocm- 
wy tend, and may have made the contract oC salct and signed 
the obligation to convey^ yet who^ for that reas<Hi, would 
make him the sole party, omitting his principal, in abill filed 
finr the specific performance of a contract for the sale, and 
oonTeyanee of land? The title not being in the personal 
representative or attorney coold not be divested by a decree, 
but only by psooess of contempt Yet ever since the act of 
1801, ch. Il,8ec. 48, the course of a i^urt of Chancery- has in 
genervdl>een,not to cider a conveyance, but todivest the title 
by the decree itself; for to that comidexion and result, things 
must come at last, if the proceedings in contempt should fail 
to be efiective* But the questicm seems to me, too free finom 
doubt or difficulty, to merit earnest discussion. The bill there- 
fore, in this case, as to the pers<mal representative of Thos* 
Hqikins, was property dismissed, iqpon the ground above 
stated. 

As to Darter, the court said that neither the answer nor 
proof nmde out a case proper for the active interference of 
Court of Chancery. 

The bill dismissed without prejudice. 



WAUna ST. AU k HEmtT A. FAaNSWOBTH, 

1. The defendaiit being ft jwtiee of the peace, in an action of traepaas, cannot 
npon the general iaane, giTO in eYictane^Y apeeial matter in jvatifieation of 4be 
tnapaai on the ground that he waa acting in hia offieial character. The act 
of 91 Jamea I, di. 19, 1 5, ia not in force in thia State. 

% The title to the property in controveray in an actioii of trover or treqiaaa 
ia not Tcated in the defendant by the recoVery of a judgment for the fall Tal- 
m, bat by the aatiaftustion of that jndgment. 

%Famsworth brought an action of trespass against Walker 
and others, for assaulting and imprisonmg his person, and tak- 
ing and carrying away amare, the property of the plaintifTs. 
Flea not guilty and a verdict against five of the defendants, 
and finr one of them, and assessed hisdamages at 980,000; 
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from which three of the defendants only apposed. Upon 
the trial the defendants insisted that the witness who was 
called by the plaintifft should state* thai the defendants acted 
under a warrant, and were justices of the peace; but the 
Otrcuit judge refused to allow the witness to speak df any- 
thing but the trespass. The defendants then offered to read 
a State's warrant, as evidence, and to prove that all that they 
did, was done by virtue of that warirant, and as justices of 
the Peace; but ^e judge refused to allow the warrant to be 
read, on the ground that they ought to have plead that matter 
specially, in jU8tificati<Hi, and having failed to do so, it could 
not be admitted on the j^eneral issue. 

"fhis opinion of the Circuit Judge was sustained by the Su- 
preme Court, but the opinion is only given in reference to the 
points mentioned in the abstract. 

R. /. McKinmy^ appeared for plaintiffs in error. 
/. A. McKinney and T. A. R. Ndmm, contra, 

Geebn, Jt Delivered the opinion of the Court 
The evidence offered contained an admission of the facts 
stated in the declaration, but avoids the action by matter 
which the plaintiff was not bound to dispute on the general 
issue; it should, therefore, have been specially pleaded by way 
of justification, and could not be given in evidence, under the 
plea of not guilty. 

But, it is said that the statute of 21 James I, ch. 12, sec 5, 
is applicable to this case, and is in force in this State. That 
statute provides that, ^If any action shall be brought against 
any justice of the peace, mayor, or bailiff of the city, or 
town corporate, head borough, port reeve, constable, tiUiing 
man, church warden, or overseer of the poor, or their depu- 
ties, or any other who through their aid, or by their com- 
mandment, shall do anything by virtue of their office, con- 
cerning anything done by them by virtue of their office, such 
action shall be had in the county where the trespass was com- 
mitted. tThe defendant may plead the general issue, and 
give the special iriatter in evidence." 



It m •dmitted that if tUt itatiita were in fmree here, it 
would have antfaoriied the admiwliim ef die eridenee in this 
eaae. But die qiietti<m ocean, ii die etatote of 21 James I, 
inftfee in this State? The act of 1715, eh. 31, provides in 
the first section, that the comnMHi law diall be in force in die 
colony, and die semmd section declares that, ^ All laws of 
Kngland pwmding for die priTileges of the people, and secu** 
rity of trade, as also all statutes made for the limitations of 
actions, and preventing of yexatioos law-soits, and foir pre^ 
venting immorality and frand, and for confirming inheritan- 
ces, and titles to land; are and diall be in force here, althoog^ 
this province, or die plantations in general, are not therein 
named.'' Now the act in qoestion is not one "^orthe limita- 
tions (tf actions and preventing vexations law-soits,'' nor is it 
one, ^or gr^eventing immorality and fraud," nor is it mode 
^or confirming inheritances and tides to land." It is not, 
therefore, pnt jn force in the colony of North Carolina, by 
the act of 1715. After the commencement of the Revolu- 
tion, and the adoption of the Constituticm of the State of 
NofdiCarolinaidie act of 1778, ch. 5, was passed. The se- 
cond section of that act declarei that, ^AU such statutes^ and 
parts of the comnum law, as were heretofore in force and 
use in this territory, and all the acts of the General Assembly 
IhereoC or so much of die said statutes^ conmion law, and 
acts of assembly, as are not destructive of, repugnant to, or 
ijiconsistent with the freedom and independence of die State^ 
and form of government therein established, and which have 
not been odierwise provided for, in whole or in part, not ab- 
rogated, repealed, or expired, or become obsolete, aare hereby 
declared to be in fbll force in this State. 

ft has been decided by this court, 1 Tetm. Rep. 154, and S 
Tknn. Sep. 257, diat die statutes contemplated by this act, 
were these whidi were passed previously to the fourth year 
of James I, when the charter to the Colony of Vii^^inia was 
granted, which included what was afterwards North Carolp* 
na. Statuteii of the Biiludi Pariiisment passed after the 4th 
year^of JamcfT I, were not in force in the Colonies, unless 
ihey were specially named dierein. Now die statute in 



queflticm was passed in the 21 year of James, the first, and is 
not embraced in the act of 1715; and therefore, if it be in 
force, it must have been in tue in North Carolina, prcTionsly 
to the passage of the act of 1778. The alternative of that 
act does not refer to all the statutes of the British Parliament, 
which were passed before that time, and which might not be 
dsstructiye of, repugnant to, or inconsistent with the freedom 
and independence of the State, &c. — ^but to such statutes of 
that character as were heretofore in force and use in this ter- 
ritory. 

All those statutes which had been in force and use during 
die colonial government, were not necessarily continued in 
force by the act of 1778. Some of them might be adapted to 
the monarchical government to which the colony was then 
subject. The act of 1778 therefore continues in force and 
uee such statutes only, as had been in force and use theretofore, 
and which were not inconsistent with the freedoyn and inde- 
pendence of the State. 

But it is said that the Statute of 21 James I, ch. 12, sec. 5, 
amends'and modifies Ihe common law in relation to the ad- 
missibility of evidence; and that as the Territory of North 
Carolina, was actually settled after the passage of that stat- 
ute, our ancestors in bringing the common law with them, 
brought it as modified by that statute, and therefore it must 
have been in force and use in North Carolina, before the 
passage of the act of 1778. We cannot concur with this 
reasoning. It is true there is some difficulty in determining 
what the common law was, when our ancestors came here, — 
and there has been some difference of opinion on that sub- 
ject, but it is unnecessary to enter into its discussion here.— ^ 
The Statute in question does not change or modify a jrule of 
the conmion law, as to the admissibility of evidence; but it 
introduces an exception to the rule. The common law is not 
therefore amended, by the abrogation of this rule of evi- 
dence; but the Statute interpq^s ^ the particular case, an ex- 
ception to a still-subsisting rule of the common law. 

So that if the common law were adopted as it existed at 
the time of the actual settlement of the country, it would not 
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foUowthat the Statute in qaetti<Hi, was alio adqited. But 
this vAole argameat is met by the decision, 1 and 2 Tenn. 
Rep. before feferred to; for, by fizingthe time when the char* 
ter for the territory wasgranted, as the period when the laws 
of England (bothstatate and common law).shoald be regard- 
ed as having been transplanted here, the court wisely ex* 
eludes all inquiry as to the period at which actual settle- 
ments were made, which will always be uncertain and difficult 
of ascertainment The date of the charter is certain. That 
authorized the possession and settlement of the country, and 
the laws of the mother country, as existing at that time, are 
to be regarded as having been transplanted in the territory 
thus to be settled. The question then is, was the Statute ol 
21 James I, in use in the colony of North Carolina, previous- 
ly to the passage of the act of 1778. There is no evidence 
that such was die UcU No reported case— *no historical ref- 
erence — no traditionary evidence exists, upon which we can 
assume that this statute was in force and use in the colony; 
and not being in^rce andtue then, it is not in force now. 

2. The defendants on the trial below,, introduced and read 
the reconl of a suit in trover by the plaintiff, v. Ball & Hol- 
land, for the same mare mentioned in the plaintiff's declara- 
tion in the present suit, and proved that the recovery t>f dam- 
ages in said suit was for the full value of the mare; and that 
the defendants in that suit, were solvent and able to satisfy 
said judgment; and insisted that such recovery would bar the 
plaintiff's right to recover the value of the mare in this action. 

The question here presented is, whether the title to the prop- 
erty in controversy is vested in the defendant in an action of 
trovefor trespass, by the recovery of a judgment merely for the 
ftill value, or by the satisfaction of that judgment? 

The old autiiorities hold that in such case on the recovery 
of a judgment for the full value, the title to the property is 
vested in the defendant, the judgment being a security for 
the price. 

Braum v. Wooien, Telv. 67 

Adame v. BfoughUm^ Str. 107. 

On the other handy the weight of modern cases is in favor 
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of the more reaaooahle doctrine* that the judgment impBee 
nothing more than a promiae to pay the amount, and an 
agreement by the plaintiff that apon payment of the money 
by the defendant, the chattel shall be his own. GreenleaTt 
Ev. Sec. 588. 

Osierhaut v. BoberU, 8 Conn. Rep. 48. 

LMng^ V. Bidwp, 1 Johvli R. 290. 

Ciirfif V. Groat, 6 John*s R. 168. 

2 Kenfs Com. 888. 2d Ed. . 

Itis contrary to justice to deprive a man of his property 
without satisfaction, unless by hid express consent. 

NOTE. — Th« able and learned argument haa beeneonaiderably bat reluctant. 
\j abridged. 



SAMUBL^ KIBLEB, tUtVWmg portneTt ^. V. JOS. B. OOiMAN. 

An authoritj giTen in testimony hj a third perw>n to the holder of a note, to 
to affix his name ar seourity thereto, if 'he required security, must bo executed 
in such time as to show thst the holder accepted the offer when made, and can* 
not be nsed subsequently, when a change of oircumstancee renders it desirable 
to hold such third penmn liable. 

A ^consideration for such contract must appear in the written power, or be 
pr^red aliunde, and a loss or detriment in fact happening to the holder of the 
note in consequence of the receipt of the power, when there has been no agree* 
meat to forbear, is not sufficient eonsidemtion. 

Pleasant Creasy purchased of Jacob Kibler and Samuel 
Kibler a quantity of flour, for the payment of the price of 
which. Creasy, on the 27th day of January, 1838, executed 
his bill single or covenant under seal for 315 dollars, payable 
in good State Bank notes. On the 27th day of July, 1838, 
Jos. B. Gilman, the defendant in this case, transmitted to the 
Messrs. Kibler the following letter: ''Mr^ Jacob Kibler and 
Samuel— -Gentlemen: You hold a note of hand on Pleasant 
Creasy for 8315, which I am a witness to, and should you re- 
quire security, I request you to place my name to, the note, 
and this order shall be your voucher for the same. With 
much respect, I am your friend, ios* B. Oilman.^ The Messrs. 
Kibler received this letter upon the day of its date, but did 
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not then affix the signatnre of Oilman to the covenant. Sey« 
eral months after, Jacob Kibler died, the name of Gilmaa 
not then being affixed to the instrument This suit was 
brought on the 12th of Auguiit, 1889, and after the suit was 
in court, the signature ~ Jos. B. Oilman, by Samuel Eabler," 
was affixed, and thereon a declaration was filed. The first 
count in assumpsit against Oilman as the maker of a prom- 
issory note. Pleay^ium est factum. Verdict and judgment for 
the plaintifi* below. Motion for a new trial overruled, and 
the defendant prosecuted his appeal in eiror to this Court. 

NeUori 4* AmMf for plaintiflf in error. 
JR. /. 4* J* ^* McKinhetff for defendants 

Reese, J: The action can be maintained upon the first 
count, if the signature of Oilman's name to the instrument, 
under the circumstances of time, maAner, &c., was valid and 
founded on an adequate consideration*. The first will de- 
pend upon the construction of the letter or written authority; 
the last, upon the proof. The construction of the letter can 
present no difficulty. It is not the creation of an absolute or 
independent obligation; it is merely the authority to create 
one. Can the Messrs. Kibler upon this 9ay, we do wish secu- 
rity, but we will not place your name oh the note; neverthe- 
less, we hold you bound upon the letter? Certainly not The 
only mode in which they could signify and assert that they 
wished and required security, was by placing the name of 
Oilman on the note. The covenant had been in existence' six 
months; it had been due nearly three month's. Under these 
circumstances, did the letter mean ^if you should not require 
security nou^/because you may believe Creasy is good, or for 
any other reason; still, if twelve months hereafter, from a 
change in his circumstances, you should require security, then 
place my name to the note"? It can be held to mean no such 
thing, and therefore the act is not sustained, we think, by a 
correct construction of the power. 

This view which we have taken of the construction of the 
power, removes or diminishes the necessity of much discus- 
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mm on the subject of the oonnderation. It is not necessary 
fi>r the consideration to be in writing; it may be proved aZttm- 
de. The first consideration will not maintain the promise; 
it is necessary that there should be some new consideratioii 
between the new parties. There is no proof of such an 
agreement. If in consequence of the receipt of the lettert 
any loss or damage in fact happened to the plaintiffs, without 
their having made any agreement to forbear, this would not 
be such a loss or detriment as would amount to a consideration 
maintaining the promise of Gilman. And yet such seems to 
be the meaning of the charge of the Circuit Court upon this 
point, and so far we think the chaige was erroneous. 

Let the judgment be reversed, and a new trial of the case 
be had in the Circuit Court 



ABRAHAM, a moii of ccloT^ by his next friend e. jobv OAiiaoir. 

A clause in Wclkei*s will, made in 1796, provided **Uiat a certain femalr 
slave should be free at 25 years of age.'* Held that the will entitlod thetlavs 
to her freedom tn prmunU, the enjoyment of which was only postponed oatil 
she should be 25 years of age; and that the children born before the time of 
her arriving at 25 years of age, were free. 

JL /. McKinnetff for Complainant 
/• A. McKxrmey^ contra. 

Green, J: In 1708, Jno. Walker made his will, in Green Co, 
in which is contained the following clause: 

''It is my will that my beloved wife, Mary Walker, should 
have the negro wench, and her child Phebe, one hoif e, jack»^ 
saddle and bridle, one bed and furniture^ and what cattle she 
thinks she needs; and likewise, it is my will that whoever of 
my children's hands the y6ung wench Phebe shall fall into, 
that she should be free at 25 years of age, and to keep her 
and to pay her for her work, and not to let her mn*tiirough 
the country* 

The testator of this will died soon after it was made, and it 

3 
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was regularly admitted to probate and reoord in the edbnty 
of Green. The complainant is a eon of Fhebe, the girl men* 
tioned in the will* bom after the will was recorded, and before 
Fhebe arrived at the age of 25 yean. There is noeridnce 
that Phebe*s freedom was ever consummated by the action of 
the County Coulrt The question is, whether Abraham was 
bom free underthis state of facts? In the case of Harris ▼. 
Clarissa et al* 6 Yerg. R. 227, it appeared that Clarissa was 
set free by the will of her owner, in Maryland, when she 
should arrive at the age of twenty«five. This Court decidedr 
that the will entitled Clarissa to her freedom m j»rMeiilty the 
enjoyment of which was only postponed until she shoulil be 
26 yean old; and that the children bom before that period, 
were free* 

Hartsell against George, 8 Humph. Rep. 255, approved. 

These cases (concludes the opinion) we^ think identical in 
principle, with the one before the Court. Certainly Claris- 
sa's case presents no grounds stronger than those which exist 
in this case. It is ftdly proved and freely admitted, in the ar- 
gument, that Abraham is a man of good character, and §t to 
eqjoy the rights of a freeman. We aflirm the decree. 



CrMntd Comi Davidton County^ Temi., Jan. Ttrm, 1845. 

STATB e. W. W. MSBCBAVT. 
ladietment for Murder. 

Hon. W. K. TuBHSR, Judge: — 

Foe the State— Attorney General Allen, Bilbo and Mosely* 

PoE DsfEEDAirr— Fletcher, Trimble, Goodlett and Cox. 

On the trii4 of this cause before his Honor Judge Turner, 
the State introduced Mr. lUley, who testified that qu the night 
on which Manning was killed, witness and Jones left Champ's 
after supper to take a walk— that they called at Murpo's old 
castle and at Mrs. Dobson's grocery, and thence round the 
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kmobf haying no paitiealar pltoe in view— Jones was hal« 
looing along— when they got near the Charlotte TampiiEe« 
and near Merchant's house, heard Mark Willis call Bill Jones 
to come to him — ^Manning was on the platform near the Gro- 
cery— heard Willis say to Misrohant that a gentleman want- 
ed to see him, when Merchant or his wife replied, if he wish- 
M to see me he nrast come here— immediately some one said 
he (Merchant) is going to riiqct, when witness, Jones and 
Leonard, who had joined them, rate off— retomed in a Aiort 
time and found Manning dead — Merchant came two or three 
feet from'his door when he shot— Manning had a small hicko- 
ry stick in his hand. Witness knew nothing ^of Merchants 
house being rocked the night before. 

Leonard and Jones gave sabstantially the sanie testimony. 
WHlis testified that he fell in with Manning in the street near 
Merchant's — that witness stopped at Merchant's to get cigars, 
-—Manning stopped at the grocery dpor and knocked — ^Mer- 
chant adced who was therc'^witness replied Manning wish- 
es to see you— Merchant came out immediately and shot Man- 
ning down. Manning was standing on the edge of the tuili- 
pike when he was shot 

The defendant introduced Mr. Williams, who testified that 
on the night previous to the killing, he fell in company with. 
Manning and Drake and others-— Manning and Edmonds were 
dancing along the street — ^near Merchant's house they all 
stopped to drink — went on by Merchant's to Leak's, and Man- 
ning got some liquor^wanted witness to go back to Mer- 
chant's and whip him — saying that a democrat had been 
whipped there lately — Manning and others weot to Mer- 
chant's — ^they tried to get into the Grocery but failed — ^Ed- 
monds had a pistol— Manning and Drake threw rocks, broke 
the windows and some ware, dec. Next morning Manning 
wanted to borrow a pistol — ^witness would not loan it; he 
took witness' stick, saying he intended to whip Merchant. 

Mr. Brown testified, in addition to what was proved by 
Williams, that the gun that was at Merchant's was left by 
Link. The day after the rocking, saw Merchant and Man- 
ning talking in the street — thst Manning attempted to throw 
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a rock at Merchant's wife — afterwards Manning told him to 
tell Merchant to look oat» for he had a great many enemies 
about him. 

Mrs. Bennet swore that about 8 or 9 o'clock on the night 
Manning was killed* he came to her house mad<— said he 
would have revenge— that he would get some of the Texas 
boys and would kill Merchant or Merchant should kill him — 
in a short time she heard him. knocking at Merchant's door. 

This constituted thd main body of the evidence in the case. 
The Jury rendered a verdict of *'not guilty." 

Note. — ^The very able charge of his Honor, Judge Turner, 
in this case is not given. If possible it will be published in 
another number. This cause occupied several days in the tri- 
al, and owing to the political character of the origin of the 
quarrel, which lead to the death of Mannings the ^al pf the 
cause assumed a sort of political character. The words whig 
and democrat; Polk an(^ Dallas;- Jones and Clay were cften 
heard in thet progress of the trial. During the examination 
of the witnesses, one of the counsel for the defendant pro-« 
posed to ask a witness, whether he was of the same political 
party as the defendant. He contended that he had a right to 
ask the question; that a witness* animosity towards the 
prisoner; the fact that they were on unfriendly terms, waa 
admissible to destroy the credibility of a witness; and that 
political animosity, as it existed here last fall, was as likely 
to make a man a partial and prejudiced witness, as private 
animosity. 

The Court refused to permit the question to be asked; say* 
ingthat a man's political principles had nothing to do with 
his credibility as a witness. 

The argument of this cause occupied two days; was very 
animated; aUd the attorneys of each side charged the other 
with a desire to mingle the subject of politics, with the trial 
of tlie cause, while both repelled the charge, as wholly unr> 
founded. 
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omvAXY or thomab h. fubtchbr, esq. 

This distinguished and able advocate died suddenly, on the 
afternoon of Sunday, the 12th January, 1845. Qe was aQ 
<fld citizen of Nashville. In his youth he served in the 
Creek campaign, under General Jackson. He did not enter 
the legal profession, until he hc^d been engaged in the 
mercantile pursuit for some years. It is understood that his 
misfortunes, during the financial convulsions of 1819, first 
led him to turn his attention to the law. In this change of 
pursuits, he was very fortunate. Guided by an honorable 
ambition, and animated by his natural. generosity of feeling, 
he devoted himself -with an ardor but seldom equalled, to the 
study of the first principles of the jurisprudence of his coun* 
try; especially to the criminal law. In this, he had few, per- 
haps no equals in Tennessee. His reputation as a criminal 
advocate was not as great as was that of the late Felix Grun- 
dy; but his prfkctice was extensive, and his success as uniform 
as that of his late friend and contemporary. His feelings and 
his studies were naturally directed to the defence: be seldom, 
perhaps never appeared on the side of the prosecution. His 
knowledge of the Jaw was extensive; embracing as well all 
those subtle and nice distinctions, upon which the practiced 
criminal advocate so often relies, as the more general and 
comprehensive views, which enter the discussion of the prin- 
ciples upon which all laws are founded. 

His learning was not confined to his profession. It em- 
braced every variety of research; and notwithstanding his 
extensive professional avocations, but fewtworks, whether of 
science or general literature, escaped his attentions. 

He made his last speech, occupying 1;wo hours and a half, the 
day previous to his death. It was a very critical case, and 
his exertions on that occasion were thought to have hastened 
the catastrophe which terminated so suddenly in his death. 

He was one of the few prominent lawyers of Tennessee, 
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yAio bad advanced beyond tbe meridian of life, without .hav- 
ing bii devotion to his profeanon drawn off in porsoit ^f the 
phantom of political glory. He was content witl^ the honor 
which a faithful discharge of his professional duties could 
confer upon him. Many years ago» he represented Franklin 
County in the Legislature of Tennessee. But this was not 
at that time a political station. The party spirit of the pres- 
ent times had not then corrupted the fountains of public jus- 
tice and State legislation. He was for a short time Secreta- 
ry of State under Gov. CarrolL Aside from these, he never 
sought, nor held any public station. He was upright, gener- 
ous, and conscientious^ but firm and decided, in the discharge 
of his duties at the bar. Towards the junior members of the 
bar, he wsis courteous and liberal, and more ready to aid and 
encourage them in the race which they had begun for profes- 
sional honor, than to avail himself of any advantages which 
he might gain from their inexperience. 

But few men have possessed in a higher degree the confi- 
dence and respect of the community in which he lived. His 
death has produced a chasm in society, as well as in the pro- 
fession, which will long be vacant. He had many warm- 
hearted and devoted friends, who will long remember his 
many virtues, and regret his loss to the bar, and the society 
of which he was so bright an ornament. 

At a meeting of the members of the Nashville Bar, and the 
members present of the Bar of the Supreme Court of the 
State, now in session, James Cahipbell, Esq., was called to the 
Chair, and John Hugh Smfth appointed Secretary. The fol- 
lowing preamble and resolutions were then offered by Andrew 
EwiNo, Esq., and unanimously adopted: 

It having been announced to the members of the Bar, that 
their respected associate, Thomas H. Fletcher, departed this 
life on yesterda}' evening, and feeling anxious to evince their 
respect for the many virtues of the deceased, and the regret 
they feel for the sudden and afflicting calamity which has 
drawn the veil of separation between them and their brother. 
Therefore, 

Rem>bo9d^ That we deeply regret the fatal dispensation of 
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Providence which has raddenly deprived us of the compan- 
ionship of our distinguished fellow-member, that we sympa- 
thize with the disconsolate family of the deceased in their 
deep and heart-rending affiction. 

Resolvedf That we attend the funeral in procession on to- 
morrow morning, and wear the accustomed badges of mourn- 
ing. 

Resolved^ That these proceedings be published in the differ- 
ent newspapers of the city. 

Resolved^ That James Campbell, Esq., be requested to of- 
fer the preamble and resolutions in the Supreme Court, and 
ask for them a place on their minutes. That John Trimble, 
Esq., and R. J. Meigs, Esq., be requested to make similar 
mentions in the Circuit and Criminal Courts. 

On motion, the meeting thereupon ac^oumed. 

JAMES CAMPBELL, Chairman. 

JoHv HuoH SiOTH, Secretary. 



NOTICES. 

WESTERN UTEEAST JOUENAL AKD MONTHLT REVIEW. 

E. Z. C. Judson&L. A. Hine, Editors; Robinson & Jones, 
Publishers: Cincinnati, 0. 93 00 per annum in advance, 
published monthly, 64 pp. vol. I. 

A new work bearing the above title, has just made its ap- 
pearance, and presents to the friends of Western literature a 
favorable opportunity of encouraging and sustaining home 
productions. The table of contents presents an attractive 
list of well- written articles, all from Western authors. There 
is W. D. Gallagher, who is a well known author and a poet, 
who appears in an able article on Western literature, and in 
some excellent stanzas to Truth and Freedom. Otway Curry, 
T. H. Shreve, Lieut. Whittlesey, formerly of the U. S. Army, 
Miss Evans and Miss Clark, Brown, and Gillespie, appear in 
its pages, while the editors themselves furnish several sketch- 
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e8» which show them to be able and ready writers. The 
graphic power of Mr. Jadson's pen, in the description of scen^ 
on land and sea, promises the readers of this new. Jonmal 
many a delightful hoar. His contributions to the pages of 
the Knickerbocker, have already won fo^him a very respecta* 
ble rank i^ongst periodical writers. We commend this new 
enterprise to what it justly merits, a liberal patronage. 



AMSRICAM LAW MAOAZnn. 



July, 1844. No. 6. T. & J. W. Johnson, Philadelphia, 
Publishers; Berry & Tannehill, Nashville, Agents. $5 00 per 
annum. 

This is a continuation of the American Jurist, heretofore 
issued in Boston. This number contains a republication of 
the interesting biographical sketch of Chief Justice Ellsworth; 
an article on marriage settlements; on the effect of judgments 
at law; and a very able exposition of the law on riots, routs, 
and unlawful assemblies; together with digests of English 
and American cases; critical notices, and other interesting 
matters.. The volume for the year will contain 488 pages, 
and is not less interesting than the work whose place it sup- 
plies. The article on riots, &c., was evidently called forth 
by the late riots in Philadelphia, but it is not the less general 
in its application; is a highly finished and elaborate produc- 
tion, exhausting the subjects which it handles, and giving a 
clear, practical, and well-sustained view of the law, as it is 
and should be in the United States, on this subject 



SOUTH*W£ST£RN 
LAW JOURNAL AND REPORTER. 

DECEMBER, 1844. 

UX^OUL or iOn HATWOOD. 
{Coiitiiiaed from No. 6 of this Jonnil.) 

When Judge Haywood came to Davidfloa Coonty, what is 
now called Middle Tenneime was the frontier of the West 
Having doffed the judicial ermine inhis nafive State, he came 
with his family and settled near Nashville, entering immedi-^ 
ately into the practise of his profession. He was then but 
little over forty yean of age, was almost as weU known in 
Tennessee, as a lawyer, as he was in North Carolina. As a 
Judge, he had already decided many of the questions which 
were arising in the Courts of Tennessee, and was perhaps at 
that time more familiar with the constitution and laws of the 
States of North Carolina and Tennessee, than any other mem- 
ber of the bar. Unlike most of the profession, he kept no office 
in town, but kept his office and his library, and received his cU- 
ents, at his residence in the country. 

The leading members of the bar were then in the habit of 
attending the sessions of the Supreme Court, at all the places 
of holding the Court; so that most of them were brought in- 
to immediate contact. Haywood, Grundy, Jackson, White- 
side, Robert Whyte, Hugh L. White, Gea W. Campbell, and 
some others, were then the principal and leading members of 
the Tennessee bar. 
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The qaettioiii growing out of land-titles affordeda frnitM 
•onroe of ^litigationt and in all these suits lodge Haywood 
wail almost invariably retained. 

When Judge Hajrwood came to Tennessee, the i»ofession 
was much divided in reference to the true constraction of the 
aet of I797t explaining the statute of limitations of I7I5. — 
The questions involved ift this statute had been decided in 
North Carolina, in the case of Crukher v. Pamell^ 1 Mur- 
pl^s R. tt. In that case, the argtment of Judge Haywood 
had the effect to produce the decision, that seven yeari /»#• 
jesmiii,with Kcdorof tfde, would bar an action of ejectment; 
and that it was not necessary to show a regular chain of title. 
The act of 1707 provided '^at the act of I7I5 should apply 
in all cases, where any person or persons shall have had sev- 
en years peaceable possession of any land, by virtuex)f a grant, 
or deed of conveyance founded on a grant, and no legal claim 
by suit,** &c. The cases of Sawyer's lessee v. Shannon, 1 
Tenn. R 405, LUlard y. Elliott, Patten v. i^toa, 1 WhMton 
It 476^ tod Hampton's lessee Vw McGinnis, 1 Teimessee R. 
880, were decided about the -time Judge Haywood made his 
appearance at the bar in iVnnessee, in which die doctrine of 
eoMiiediionof tUk seemed to be settled: The case of Weath^ 
erhelad & ]^uglass v. Kedsoe's heirs, reported in 3 Tennes- 
see R.' 852, was the first leading case, on the ccmstruction 6f 
this statute, in which Judge Haywood took i^aii,^Bs counseL 
A distinguished and able la^^i^r, who w^ then at the -bar, 
thus desbribes the position of. Judge Haywood in leferenee 
td this case: 

*^o case could have be^n more thoroughly investigated 
and ably argued at the bar, tiian that of Weatherhead and 
DougUu» V. Bledsoe's heirs. - % the time at which it came uplbr 
final a^jtidication, many causes involving the same question, 
vftatp in progress in the Circuit Courts; the subject htfd been 
v|srymuch discbssed, both at the bar and elsewhere; public 
atteMion sttohi^ly diredtbd to it, and the faculties of the pro- 
fifiBsibn had become ^quickeneQ and invigorated; all their zeal 
and energy arbused, and all their rMDurces stimnllBited^^ftto 
action, by the general interest which now began to be fiSH in 
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the i88ae< AU seemed io aiitioipate tbat a d^eiaive battle 
was to be fought, and howeyer itmigtit teniiii|ate» that the 
result would be most disastrous to some^ mqirit fertimale to 
others, and of yery doubtful inflaenee appn the oommanit^ai 
large. Jenkin Whiteside appeared as the great champion tor 
Pledsoe's heirs, and connection of title; John Haywood for 
Weatherhead 6c iX>nglass, and the doctrine of ^color of title."' 
A nunber of other professional gentlemen, of less celebrity, 
but of various degrees of talent and acquirement, were ar- 
ranged on both sides of this question. The lea4ing counsel 
referred to, were known, each to advocate his own ]myi|te 
opinion; andt^y all brought to the discussion: t]^tt thorcHij^h 
Imowledge of the subject, which, when umted with great 
abilities, and united with the expectations which hunff upon 
that cause, is sure to produce an mtelleotual di^plf^y ^re-emi- 
nently interesting and captivating, ^uch was truly die char- 
acter of the distinguished forensic contest which topk place 
on that memorable occasioii. The event oif' it has been told; 
and that which to aU human appearance now seemed die con- 
munmatipn of the thing, proved only a prelude to the most 
agitating and exacerbated controversies, perhaps, . that evei^ 
grew out of a questipn which was purely judicial.** But not 
withstanding Judge HaywpodVgreat talents, he lost this case, 
by the opinion of all the Judges, except Judge Overton, dis- 
senting. Soon after this decision, Overton resigned, and 
Cooke died, and their places were supplied by Robert "Whyte 
and John Haywood, in the year 1816. When Judge H* be- 
came a Judge of the Supreme Court, although be stood alone, 
on the subject of hiadbctrine of ''color of title,** h^ never vield- 
ed it. From that time until 1825, he persevered in his oppo- 
sition to the construction of the. statute of limitation which 
made 9k connection of title neceuary. From being alone in 
his view of this law. Judge H. found himself at last ^mstain- 
ed by aU the members of a Court of five Judges, with the ex- 
ception of Judge Whyte, who was not to be moved from his 
opinion by popular feeling, or the sophistry of legal lestming. 
We have seen Judge Haywood establishing the doctrine of 
"coIot of title** in his native State, and unsettling, according 
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to Judge Muphey, tbe earrent of decimoiui for more than a 
oentory; while we find him arrayed agaihst, and apparently 
overwhelmedby the foroeof a powerftloppositiont straggling 
ibr yean against it» and finally establishing the same doctrine 
in his adopted State. Mnch was dae»no donhtytothe popular 
feeling whieh grew np in the conntrj in fiskvor of his constmo- 
timof the law« whidi tended directly to establilh the doabt- 
fbl claims of many resident citizens of Tennessee, against the 
soperlor claims of noi^residents. The same gentleman from 
whom we qnoted above, says— 

'^ Jodge Haywood was a fine genins, and a most powerfiil 
and anriralled advocate; in tact and eloqn^ce-HBXich elo- 
qoenoe as reaches the hei^ and convinces the judgment— he 
had no equal in Tennessee. He was often employed with 
and against the late Felix Grun^, in the most critical crimi- 
nal cases, and it would not be saying too much, perhaps, to 
say, that as an oraUv, he was equal, if ncyt superior, to that 
distinguished advocate. Both had been on the Supreme 
Bench of their respective States, and both came to Tennessee^ 
preceded by the most brilliant reputation. ' Both were men 
of great learning and attainments, but m all the learning 
which pertained to his profession. Judge Haywood stood Ijur 
in advance of his great rival. He pdssessed ine iihaustible 
stores of imagination, was quick and ready in argument, and 
prompt in reply. But withal his judgment was too much un- 
der the dominion of his imaginative faculty, which gave to 
some of his opinions too great an air of eccenlTicity and un- 
certainty. He had many sympathies in common with his fel- 
low-mexij^and highly cherished their good opinion, particular- 
ly of his own fame. He was ambitious in the highest degree; 
somewhat overbearing in his desire to be considered ^e 
Court;'' and per&ps thought too highly of his own, and too 
little of his brother Judges' opinions; and acted and felt, that 
he was the master-spirit, in the settlement and determiiuttion 
of all leading questions of jurisprudence. I do not think I 
should do him injustice, if I should say, that he never deliv- 
ered an opinion, vrithout desiring the presehce of a large au- 
dience." 
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With all, he was agreeable in his manneis; fond of sooie- 
ty» andenteitainiiig; to the highest degree, in his conversatioii. 
Though not thorooghly educated in his youth, in the soienoes^ 
lie amassed a large amount of learning in reference to natu- 
ral history, astronomy, antiquarian researches, reliques, fos- 
sils, shells, and aboriginal history, which he g&ye to the world 
under the title of the Natural and Aboriginal History of Ten- 
nessee, containing about 400 pages^ 

He also found leisure to prepare a very minute, though 
s<Mnewhat inartificially arranged history of Tennessee, in 
500 pages, from 1770 to 1795, embracing a yariety of the most 
interesting traditions, which he obtained fit>m the first settlers 
of the Cumberland Valley. During his residence in Tennes- 
see, he reported three volumes >of decisions of cases, decided 
while he was on the Bench; he also prepared a Manual for 
Clerks and Justices. 

Another work which he published during his residence in 
Tennessee, was entitled **T%e Evidences of ChriMtianity.^ It 
was much read in Tennessee at the time of its publication, but 
is now nearly out of print It was a work nti generis. It 
embraced a variety, it might almost be said amsclfey, of his- 
torical, traditional, scientific^ scriptural and antiquarian learn- 
ing. Taken in connection with his Natural and Aboriginal 
History of Tennessee, it might be considered a wonderful 
production. They both dealt largely in the supernatural, and 
marvellous; giving accounts of earthquakes, dreams, ghosts, 
meteors, bones of giants, and pigmies; caves, and strange 
and supernatural voices, which were heard 'in the air; and 
portents, and si^^ns, and wonders: but with all this, there was 
mixed up much real and valuable information, displaying 
great historical and scientifio research. These works have 
given risc/to the common opinion, that Judge Haywood was 
credulous and superstitioi^ and his introduction into one of 
those works of a very remarkable ghost-story, with an appa- 
rent belief in its reality, has led many persons to say, that he 
was a believer in ghostsi The truth is, perhaps, that Judge 
Haywood, like Dr. Johnson and some other great men, could 
not entirely divest himself Of «k belief of the supernatural: 
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•ad it is probable, had he lived in tlie prewnt day, ha would, 
Uke many other distinguished Judges, have bfen abeliever in 
the sdeaees of phrenology, mesmer3sn{ and cbtr-eqymoed — 
But it mii^ as well be charged against the inimitable author 
of Waverly, that because he wrote the history of demonolo- 
gy, andthe wonderftd story of Woodstock, he was a believer 
in Witchcraft, as to attribute saperslition to Judge Haywood, 
because he wrote the marvellous and wonderful things con- 
tained in his EvidmoeMef Cbri$iianiijft and Aboriginal Histo- 
ry of Tennessee. 

His information and leaniing were varied and extensive, 
and we might almost apply to him the language of Canter^ 
bury, when describing King Henry's great attainmenta— 

^Hmt him but rwion in diTiiiitj, 
And, aU-admiring, with ui iawvd vriih, 
Yoa would dMira, the King wen mede a prelete : 
Hear him debau of commonwealth afiain. 
You would my,— it hath been all in all hit stud j : 
List hit ditcoone in iftr, and you thonld hear 
A fearful battle rendered yon in motic: 
Turn him to any cauae of poUey, 
The Gordian knot of it ho will unlooee. 
Familiar at hit garter; that when he apeaks, 
The air, a chartered libertine, it ttill 
And the mute wonder lurketh in men't ean, 
Totteal hia tweet and honeyed tenteneea.** 

KingHktify F. 

From the moment when he entered the profession, his 
mind and his energies were constantly directed to the im- 
provement and advancement of his private fortunes, and the 
attainment of distinction in his professioo. Notwithstanding 
the whole vigor of his powerful mind seemed to have been 
directed to the science of jurisprudence, he was yet enabled 
to amass, and leave to his children, a very large fortune. 

But few men possessed in a higher degree, the elements 
which constitute a great Jurist: and had he been placed un- 
der circumstances of fortune and education, more favorable 
to the development of his faculties, he ipight perhaps have 
left more enduring monuments of his genius. As it was, 
however, he impressed his spirit upon the jurisprudence of 
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Carolina and Tenneasee, and oontribnted more than any odi- 
erman» to give it form and shape. From the year 1786, ^en 
he began the practiee of his profession, in his native State, to 
the year 1820^ when he died, in this State, he has left in the 
reports of the adjudieations of these States, eyiflenoes, in ev* 
ry volume, of his learning, ability, and indomitable energy of 
character. And even now, his opinions and arguments, wheth- 
er right or wrong, are more quoted and reUed npon in tZio 
Courts of both these States, than any other Judge who has 
ever presided in them. 

Judge Haywood died on the 8Sd Dec., 1826, at his resi- 
dence, near Nashville, after a few days^ illness, in the 64th 
year of his age. ^His death waahastenedby his extreme cor- 
jncfefu;^, which in hisold age greatly harrassed him. He left 
three sons and two daughters. 

Upon the meeting of the Supreme Court, on Ist Monday in 
January, 1827, the late Fdix Qrundy offered the foUowing 
preamble and resolutions: ^Whereas the Honorable John Hay- 
wood, one of the Judges of this Court, departed this life on 
22d Dec. last, as an evidence of that high regard justly due to 
his legal acquirements, and extensive erudition, and the great 
public services rendered to his country, in a long life devoted 
to the profession of the law, oi which he was die pride and 
ornament; Theref<Hre, Ut, It is ordered by the Court, with the 
unanimous assent of the bar, that the Court, and the several 
officers, wear crape on the left arm for the space of 80 days. 

2d. That a similar proceeding be recommended to all the 
inferior jurisdictions of the State. 

8d. And that these resolutions be Altered cm the minutes of 
this Court 

KOTE«^Iii the praeetog sketch of Jadge H**i life, in N<k S of thle Jounie]^ 
he WM staled to ttRY«b«eiib#in in 1762. It ooght to hate beeUf 1763. 
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RECENT DECISIONS. 

Shqntme Cauwt of TeimuBct^ VcufotBe, December Term^ 1844. 

nfmuy^WATBAX o»nji, w. B. asBn» w. b. tvilbt. 



JANES C. JOHE8, 6OVEENOR9 MJ., Vf . NIMSOD POETERt SHERIFF, it 

SBCUEITIE8. 

TWLogiaUnm maj pMi %nj tow, withis the Umiti of the Conetitation, bnt 
the/ eennoi ezeieiae the power of conetruing the law : that power belongs ex- 
elosiTely to the Jadiciaij. 

A bond giTen hj a Sheriff for the collection and payment of the taxes, under 
the act ef 1835, dionld be giTon for his whole term of two yean. 

The act of 1839, requiring the Clerks to call upon the.Sheri£b to renew their 
bends on the Ist Monday in April, is merely directory : it does not repeal the 
act of 1835; and the Sheriff is not bound to renew his bond Unless rMjuired to 
do so by the Clerk. 

The words ^to lAs Tretutmr of Tenneuee^^ being left out of the Sheriff^ 
bond, will not Titiate it. The case of Miller et al r. Moor, 2 Humph. R.4a3, ap- 
proTcd. 

Attorney General Humphrey t^ fbr plaintiff. 
Jame$ H. Thomoi contra. 

J. J. White, special Judge, delivered the opinion of the 
Court. 

This is an action of debt in the name of the Governor of 
the State of Tennessee, for the use of the State, against the 
Sherifl^of Maury county, and his securities. It is founded 
upon their bond, which is dated 4th May, 1840, and made 
payable to James K. Polk, Governor of the State of Tennes- 
see, and his successors in office, for the use of the State, con- 
ditioned for the collection and payment of the State taxes for 
the years 1840 and 1841. There are sever Ji counts in the 
declaration, and breaches assigned for the default and delin- 
quency of the Sheriff in his office for the year 1841. To this 
declaration there is a demurrer, which was sustained by the 
Circuit Judge, and judgment given for the defendant, from 
which there is an appeal in error to this Court. 



The only question which arises here, is in regard to the 
yalidity of the bond which was given by the Sheriff and his 
securities. This bond embraces both years of his official 
term, and it is contended that tbe County Court had no au- 
thority to take such a bond, and that the same is therefore 
void. In Marbry v. Tanrer, 1 Humph, R. 94, it was decided 
hy this Court that under the act of 1835, ch. 15, sees. 1, 2, 
N. & C. 521, a bond given by the Sheriff for the collection 
and payment of the taxes for two years, his entire term, was 
a good bond. And this is evidently the true construction of 
that act; for it says the Sheriff ^shall give bond, &c.;'' not two 
bonds, nor bonds for each successive year, but he is to give 
bond, conditioned for the collection and payment of the taxes 
by him collected, on or before the first Monday in October in 
each and every year, in which he shall collect the taxes, which 
could be as well included in one bond as two. There is 
nothing in the language or policy of that act, which would 
make such a bond void, although an annual botid given by 
the Sheriff would likewise be good, as held by this Court in 
Nevill & Securities v. Day, 3 Humph. R. 37. 

Under the act, then, of 1835, this is a good bond, and it on- 
ly remains to enquire, whether at tiie time when this bond 
was given, the act of 1835 had been repealed by the act of 
1839^0; whick brings us to the construction of that act By 
the first section, it is enacted, *'that the first and second sec- 
tions of said act, ^(referring to the act of 1835,) which require 
bonds to be executed by Sheriffir and their securities, for the 
proper collection and payment of the State and county reve- 
nue, shall be construed to require said bonds to be given here- 
after every year," pamphlet act of 1839 and 1840, p. 235. 

With regard to this section of the act, with the highest re- 
q>ect for the Legislature, as a co-ordinate branch of the gov- 
ernment, we are constrained to say, we regard it as clearly an 
unconstitutional enactment, and whenever that is the case, it 
becomes the solemn duty of the Judiciary so to declare it, as 
the Constitution is the paramount law. The argument upon 
this point may be stated in a few words. 

Under the Constitution, the powers of the government are 

2 
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vlive and JndidaL And amch department is prohibited firam 
aieraiiing any ef the powers properly belonging to either of 
the otheis. See Art n,see. 1, 3,N*dcap.50. bisnpon 
diis diTisiott of the power that the seenrity of the dtizen, as 
well as the limitations iqion power contained in the oonstitii- 
tion> mainly depend for their preservation. To the LegiBla>* 
tare belongs the power of enacting saoh laws, within thelim* 
its of the Constitution, as the policy of society and its varying 
interests may seem to require* Bat after their enactment, it 
is then the province of the Judiciary to ascertain their UMan* 
ing, and determine upon the constructimL Any other doc* 
trine would destroy the ehedk$ contained in the Constitution 
against the abuse <^ power, and tend to a concentration of 
all power in a single department pf the government It is 
nnikecessary to dwell upon this point, further* than merely to 
sAyx the Legislature of 1835 enact a law in reference to the 
collection of revenue; that of 1839-40, without repealing that 
law, or enacting a different one^so far as the first section is 
concerned, which we are now considering, which it was per- 
fectly competent for them to do, undertake to say what is the 
meaning of the former law, and to decide upon its construe* 
tion. This, we think, is beyond their power. 

2. Wecomenowtothesecondsectionof theactof 1839. By 
thissection,it was made^the duty of theCircuit Court clerks,on 
the first Monday in April in each year, to call on the collectors 
to renew their bonds.^ Neither this, or the preceding section 
purports in terms to repeal the act of 1835, nor is there such 
a repingnance to that act, as makes it a repeal by implication* 
The language here used is merely directory, imposing a cer- 
tain duty upon the clerk, and widcb would no doubt make it 
the duty of the collector to renew his bond when called cm.— - 
But there is no penalty imposed upon the Clerk for not pep* 
forming this duty, or upon the collector, for not complying with 
the requisition. Under this law, as well as the former, there 
is no doubt, an annual bond given by the Sheriff would be 
good. But still it by no means follows, that a bond for two 
years, by the Sheriff, as required by the first act, would not 
likewise be valid. We have no means of judging of the 






meaiuiig of the Legislature, except by the language whieh 
they have used. And they nowhere declare in this act, that a 
bond given for two years cihall be void; and if sack had been 
their intention, it is to be supposed they would have so ex- 
pressed it, and made ample provision for the protection of the 
public revenue, and to secure the due execution oi an annual 
bond. Collectors are required by this section to renew thek 
bonds, which supposes they have once been given for the 
whole term; but that the public interest requires their re- 
newal. This statute, as well as that of 1835, concerns th0 
public good, and it is considered a correct principle, with re- 
^[ard to such statutes, that they should receive a liberal con- 
tftruction, and such an one as will render them effectual.—- 
And this Court should certainly hesitate, without the most 
urgent necessity, to place such a construction upon the act of 
1839, as would endanger the security of the public revenue, 
and permit it to be plundered by a delinquent public officer, 
without any security, which might be the result of a different 
construction of this act. The view of it here taken imposes 
no haiflship upon the obligors in the bond, because they are 
presumed to enter into it witha full knowledge of the extent 
of their obligation. 

These acts, as we think, may well stand together. Under 
that of 1835, the Sheriff has given bond for the whole term. 
Under that of 1839, he is required to renew it for the second 
year; which if he does, it is to be presumed the puUic inter* 
est will be advanced by it: if he fails to renew it, tbe^ publio 
kre still protected by the security which has already been giv- 
en upon the old bond. 

With regard to the other objection, that the bond in this 
case is conditioned for the collection and payment of the tax- 
es, without stating that it is to be to the Treasurer, this 
Court held in the case of Miller et al v. Moor, 2 HumpL R. 
423, that under the second section of the act of 1835, where 
the words, ''to the trustee of the countjff* were omitted, that 
would not vitiate the bond; which is decisive upon this point 
The judgment of the Circuit Court must be reversed, the de- 
murrer overruled, and the case remanded for further proceed* 
ings. 
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Sitpreme Court nf Tenne$$€e, KnoxmOe, Sfpiember Term, 1644. 

BOBBBT H. BAirSAlD V. THE BAHK Or TSirKMiSB. 

No ptraettltr muinor is prMcribed for the oxeeatioii of a raf andinc >M>iid to 
the Cleik in Chancery. If delirered to him in the itieet, it it good. 

Samuel R. AnJ^i, fbr the Bank. 
PedCf for Hansard. 

The facts of the case are set forth with sufficient clearness 
in the opinion of 4he Court 

Tdblbt, J: Theplaintifis in error being debtors to the Bank 
of Tennessee, judgment at law was rendered against them, 
which was enjoined in Chancery. The iiijnnction was dis- 
solved npon answer, on condition that a refunding bpnd 
should be executed. This was done in proper fonn, and the 
bond handed to the clerk of the Chancery Court in the street, 
who received it without objection. It was never acknowl* 
edged before him by the parties, but he says he is acquainted 
with the handwriting of the obligors, and knows the bond to 
have been executed by them. Thereupon execution was is- 
sued on the judgment at law, which was superseded by the 
plaintiffs, upon the alleged grounds that no bond had been 
given, as was required by the decree dissolving the injunc- 
tion, and the question is, is the bond as proven to have been 
executed, a good bond? The Circuit Judge held that it was, 
and we think correctly; there is no particular manner pre- 
scribed in which such bonds should be executed. 

In this case there is no objection to the adequacy of the 
amount, or the solvency, and the clerk was satisfied of the 
genuineness of the bond from his acquaintance with the hand- 
writing of the parties, and therefore required no acknowl- 
edgment of its execution, and a delivery to him in the street 
was as good as if it had been to him in his office, he not ob- 
jecting. 

We are therefore of opinion that the execution was legal- 
ly issued, and affirm the judgment of the Circuit Court 
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iA8. BMITR V. HUGH WHITK. 

Where en eppeal is not taken, in eonaequenee of a mistake, oeoaaioned bjr 
the eottdaet of the jaatiee of the peace, a e«r<tereri will bf granted. 

& R. Bodgent for Smith. 
/. A. McKmney^ contra. 

TnsLSY» J: Hugh White sued James Smith before a Justice 
of the peace, and recovered judgment. Smith prayed an ap- 
peal on the day of trial, which was granted upon his giving 
bond and security. This was not done at the time, but sub- 
sequently, viz: on the 2d day after the trial, he went to the 
Justice for the purpose of doing so, but met him going to 
cCurch. He informed him of his business, and observed that 
if it would answer as well, he would attend and give the 
bond on the Monday following, it then being Saturday. To 
this the Justice replied, "Well.^ On the Monday following, 
the Justice refused to receive the bond, alleging that it had 
not been tendered in time. Thereupon Smith filed a petition 
for a certiorari, in which a good legal defence to the action 
is shown, and the facts above stated are set forth as a reason 
for not having appealed. This petition was dismissed by the 
Circuit Court, to reverse which judgment this writ of error 
is prosecuted. We are of the opinion, that the judgment of 
the Circuit Court dismissing the petition is erroneous. We 
think the reason assigned for not giving the bond on Satur- 
day, ihe 2d day after the rendition of the judgment, is suffi- 
cient; that the remark of the justice induced the petitioner 
to believe that it could be as well done on Monday, and that 
but for this, the bond would have been executed on Saturday. 
The design of Courts of Law is, to administer justice. Here 
is a case in which it appears that petitioner has a good legal 
defence, of which he is sought to be deprived by reason of a 
mere oversight, superinduced by the conduct of the Justice 
qf the peace who gave the judpnent. This we cannot per- 
mit. Let the judgment be reversed, and this case be reihand- 
ed for a trial upon its merits. 
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Criminal Qmrt ^ Damdmn OnaUy, Terni., March Term, 1841 

flTATB V9* JOSBPH WIUTS. 

There moft be a proeecvtor upon en Indictment for Retailing, The name ef 
a pioeeeutor nnet be pnt apon the back of an Indictment wUk ha eontcnt 

T., a eoneuble, handed to the Attorney Geneiml a liet of the letailen in 
Naahville.<- Held, that it did not authorise the Attomej Genei^ to mark hat 
name ae proeecatoi on an Indictment for retailing. 

(Reported bj J. Reid»Eeq.) 

At the December Tenn,18439 of the Criminal Court of Da- 
vidson county, Joseph White was- indicted for Retailing. De^ 
fendant pleaded in abatement, the want of a prosecutor; to 
which the Attorney General put in a replication. The case 
was tried at the March Term, 1844. 

L. E. Temple was introduced on the part of defendant He 
stated that the Attorney General required all the constables^ 
at the beginning .of every term, to hand in a list of Retailers; 
that he did, at tiie December Term, 1843, hand in a list of all 
the Retailers in Nashville, and among others the name of de- 
fendant; that he never saw defendant sell any liquor in his 
life; that he did not know that defendant was indicted, until 
after the indictment was found and brought into Court; that 
he never saw Mr. King <lrink any liquor at defendant's, for 
which defendant was indicted in this case. Defendant lived 
at the City Hotel, and kept a great many bottles, which he 
supposed were filled with spirituous liquors. 

This was the substance of Mr. Temple's evidence, and the 
cause was submitted upon his evidence alone to^e Jury. 

ABen, Attorney Oeneralt for the State. 
Reid, for defendant 

1. It is a general rule of law, that there must be a prose* 
eutor to every indictment. Our lawmakes a few exceptions, 
but this 19 not one of them. The reason of the law is obvi- 
ous:-^to save the State from costs, and to save the citizen firbm 
punishment for every peccadillo. 
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2. There was no prosecutor in this ease. Thenameof the 
proseentormnst be marked upon the indictment tsitt Mt eon^ 
9eni. Temple never saw defendant sell liquor to Mr. King, 
nor to anybody else; he did not know thai a orime had been 
committ^ until the indictment was fonnd ard brought into 
Court 

But the Attorney Greneral contends that it was the duty of 
Temple to hand him a list, and to prosecute in all such 
oases, under the act of 181 1, chap. 113. I deny this. The 
reverse was decided in effect at the last term of this Court 
The Court decided, in the case of the State v. The Retailers, 
that under the act of ISll, chap. 1 13, a man could not be in- 
dicted for retailing. See Haynes' Law Journal, No. I, pages 
6 and 10. This act, the Court said, authorized an Indictment 
for keeping a Tgfpiing Houses and not ibr a single case of re* 
tailing. 

3. But suppose the Attorney General is right, (although he 
contended to the contrary at the last term,) in supponng that 
a man could be indicted under the act of 1811, chkp. li8,/or 
retailing^ the proceeding in this case is not agreeably to that 
act, but differs materially from it 

The act of 1811, (see Caruth. & NichoL 009,) requires the 
magistrate, upon the information of the constoble of the dis* 
trict, to bind the party over to the next Court. It is in another 
and succeeding section that it is made the duty of the coasta* 
ble to appear, at Court and prosecute. Now, why does the 
act in a subsequent and disUhct section, make it the duty of 
the constable to appear and prosecute after giving the infor- 
mation to the magistrate? According to the position of the 
Attorney General, he would, have a right to consider the con- 
stoble as prosecutor, q^ierAej'aue the information to the magie- 
trate^ without his coming forward ai\4 consenting to become 
such. 

4. It would be ruinous to constables. The Attorney Grene- 
ral might of his mere wicked will send fifty indictments to 
the grand jury, and if they all turned out lb be frivolousr 
would not the constable, as prosecutor, be taxed with the 
costs? Now, if the act of 1811 was properly pursued, there 
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would be no danger of this.^ If that act authorised indict- 
ments/or reiaUingf which I do not think it did, it would be the 
duty of the magistrate to hear evidence, to see if there were 
sufficient ground to bind him over, and upon the recognizance 
which he returned into Court, the Attorney General ^could 
fie but one indictmentf unless the constable expressly author* 
ized him to find more, or the magistrate bound over the party 
in several cases. 

Lastly, if the Attorney General can proceed as he has done^ 
in this case, there is no difference between this class of cases 
and gaming, so far as a prosecutor is concerned. It will be 
virtually ruling that a prosecutor is not necessary to an in* 
dictment for retailing. 

Wm. K. Turner, Judge, charged t&e Jury in substance:— « 
That a prosecutor was necessary in this case; that the Attor- 
ney General liad no right to send a bill before the grand ju- 
ry without a prosecutor, and if he did so, it could be' taken 
advantage of by plea in abatement; that it was necessary to 
obtain the consent of the prosecutor, before he sent the bill to 
the grand jury; that if Temple handed to him at the beginning 
of the term a list of the retailers, that fact alone did not au- 
thorise him tQ consider the constable the prosecutor in every 
case he might consider necessary; that if it were the consta- 
bles' duty, under the act of 1811, to give information* and 
prosecute, and they refused to perform their duty, they were 
liable to be indicted and removed from office; that the act 
required the information to be given to the magistrate, and 
not to the Attorney General, and that he (the Attorney Gen- 
eral) had no right to require such a list of retailers as had 
been done. 

The jury retired, and brought in a verdict for defendant 
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Svipreme Court of Tamutee, Knoxvitte, September Tenn^ 1844. 

ABSTRACTS. 

ScBB Facias — ^Va&iakcb — ^Taxation op Costs— Gilbbst & 
F&ANKUK V. Roadman. 

In a suit of scire facias^ the judgment is recited, setting 
fortli, that ''a judgment was re^vered for the sum of 8143,- 
88 for damages and costs." Upon the plea of nul ticl record^ 
the evidence shows that ^'a judgment was rendered for dama- 
ges, and costs.** But the exemplification of the record, ex- 
hibits the amount of the damages, and the costs, in the bill of 
costs taxed by the Clerk; and that corresponds with the scire 
facias. 

Held: that this was not a variance. We think the record 
shows a judgment for 8143,38, costs and damages. It is true 
the amount of the cpsts was not ascertained before the judg- 
ment was rendered, and set out by the Court in its judgment. 
Nor has that ever been the practise in this State. A judg- 
ment is render'^! for the costs generally, which is a judgment 
for all the costs that legally accrued. True the taxation of 
costs is under the supervision of the Court, and there is not 
by the judgment, a recovery of any item of costs that has not 
legally been taxed. 

OALBRATH V. MARTIN k, FINDLSY. 

Equitable and legal defences f When a Court of Chancery will relieve, 
although the party may have failed to set up his defence at law, when he might 
have done so. 

Martin drew a note payable to Galbrath, which was en- 
dorsed by Galbrath & Findley. Galbrath was an accommo- 
dation endorser. The note was protested, 'and taken up by 
John Findley, who sued Galbrath the first endorser, and re- 
covered judgment against him for the amount of the note.— 
Galbrath thereupon filed a bill against Findley, stating that 
Martin anJ Findley were mutually interested in the note, and 
that they divided the proceeds of the note, and that he was 

3 
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only an accommodation endorser, and praying an injunction 
against Findle/s judgment. 

Findley answered to the merits of the bill, and the proof 
established the allegation of the bill. 

In this case, the Court held, Tuelbt, J: giving thp opinion of 
the Court; — ^that the defence of Galbrath was either legal or 
equitable; that having neglected to make his defence at law, 
in the suit on the note, he could not set it up in Chancery, if 
the defendant objected to the jurisdiction of the Court; but 
that the defendant having failed to demur to the jurisdiction, 
and answering over to the merits, he waives the objection by his 
own act, and will not be permitted afterwards to object. The 
complainant is entitled to relief against one half of this note. 

Hcde 4* R* /• McKinney^ for compt. 

/. A. McKinnetff contra. 

Pleadnig — ^JoiNT Obligobs — SuBviviNo Obliooss. 

TuRLEY, J: H. O. Taylor v. E. A. Taylor, and James Mayes 
Administrator. E. A. Taylor & James Mayes were joint ob- 
ligors, in a note to H. O. Taylor. Mayes died, and E. A. Tay- 
lor, virith two others, became his administrators. The plain- 
tiff sued E. A. Taylor, in his ovm right, and in conjunction vtdth 
the other administrators, as the legal representatives of his joint 
obligor. He demurred to the action for an improper joinder 
of parties. Held: That the act of 1789, ch. 57, § 5. Car. & 
Nich. 5. 415, changed the common law on this subject, and 
authorized a joint action against a surviving obligor, and the 
personal representative of a deceased one. It can make no 
difference whether such surviving obligors be the legal repre- 
sentative, or some third person. 

Simpson &Choat v. Young et. al. 2 Hump. 514. 

J. A. Jfcfenney, for plaintiff. 

R. /. mcKinney^ contra. 

Declaration and Evidence — ^VARiANCE,-«-^amc* Smith v. Wm. 

Crosswhite, 

Error from Campbell County. 

In an acj^ion upon an award, the declaration stated that 
certain differences existed between A and B which they sub- 
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mitted to certain arbitrators, and that they ac^udged that A 
should pay B 8153,83^, which he failed'to do, d&c. 

The proof was, that there were two suits depending in the 
same court; in one A was plaintiff, and B defendant — ^in the 
other B was plaintiff, and A defendant, and that the following 
order was made in reference thereto: ^This day came the 
parties in proper person, into court, and agree that the mat- 
ters in controversy in these two suits, be referred to the ar- 
bitrament and final award of -three persons, (named) or a ma- 
jority of them, and that their .award be returned to next 
court, and be made the judgment of this Court, in these two 
causes." 

The arbitrators decided that A should pay to B 8153,83^, 
and each party his own cost, and this award was returned to 
court, and having been excepted to, it was set aside by the 
court; and this suit was brought upon the award. 

Green, J: Held, that there was a fatal variance between 
the declaration and the evidence in the cause; and that no re- 
covery can be had in an independent suit, upon the submis- 
sion and award set out in the record. A should have insist. 
ed on the award in the suits, in which it was made, and when 
it was set aside, exceptions should have been taken, setting 
out the award, and making it a part of the record. 

Judgment reversed and new trial awarded. 

/. A. McKinney^ for Smith. 

S. R. Rodgers^ contra. 

SuBSTTTUTiON — WUliams 4* Heridrix v, Tipton ^ Johnson. 
— Complainants were the securities of Tipton in his oiBcial 
bond, as Sheriff of Carter County. Judgments were obtain- 
ed against them and their principal, on the ground of his de- 
falcations in office, and they have satisfied said judgments; 
and they now file their bill against Tiptcui & Johnson, alleg- 
ing that Tipton had conveyed a valuable tract of land to 
Johnson, his son-in-law, in order to embarrass, hinder, and 
delay his creditors, and pray that the conveyance to Johnson 
may be set aside as fraudulent, and the land held liable for 
any thing that they may be compelled to pay as his sure- 
ties, anrlpray lobe substituted to the rights of Iho crrcH- 
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ton of Tipton, as to the judgments already paid. The bill 
was dismissed by the Chancellor. 

T%M. A. R. NeUont for copiplainants. 

R. /. McKmnefff contra. 

Rbesb, J: Held, that a surety, before loss incurred, or pay- 
ment made by him, has no right, in a Court of Chancery, to 
avoid, as fraudulent, a conveyance of his principal, on the 
ground that he fears he may become the creditor of hid prin- 
cipal, by being subjected to pay. But so far as the complain- 
ants have satisfied the judgment of the creditor, they have a 
right to be substituted to such creditor, and in that character 
to avoid the conveyance, and subject the land to the satisfac- 
tion pf his demand. 

Statute op Limitations — ^Dowsr — Jane Carmichael v. David 
Carmichael 4* Abraham WiUiams.-^ A judgment was obtain- 
ed against the administrators of Archibald Carmichael, who 
died in the year 1819: the plea of fully administered was 
found for them; a scire facias was issued, and the land was 
sold as the property of the heirs, and a deed was executed to 
D. Carmichael, on the 14th Oct., 1823, by the Sheriff. But 
in 1821, D. Carmichael had conveyed this land to Williams, 
who took possession, and has held it ever since; and the 
youngest of A. C.'s children is nbw over 26 years of age. 

The sci. fa. was void, as to the children, it having been 
served on their guardian, and not on them. David Carmi- 
chael, at the time he sold the land, had no title to it. 

1. Held, that Williams held the land adversely to the heirs, 
and the statute of limitations run against them three years 
after their coming of age; and the' widow's right to dower 
falls with the rights of the heirs. This case is unlike Guth- 
rie V. Owen, 10 Yerg. R. 339. 

2. But the widow acquiesced in the sale by D. Carmichael, 
and voluntarily relinquishes her possession; and having slept 
twenty years on her rights, if she had any, she ought not now 
to be permitted to set them up against Williams, who pur- 
chased with lier approbation. Bill dismissed. 

Green, J., ^ve the opinion of the Court. 
T. A, R, Nelson, for complainant. 
/. 4* R' McKinney, contra. 
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